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PREFACE. 



The following work, being the substance of the general or intro- 
ductory part of a course of lectures upon the Law of Private Right 
as administered in this country, delivered before the Los Angeles Law 
Students' Association, owes its origin to a conviction entertained by 
the author that the theory of jurisprudence now generally prevailing 
in England and in this country is fundamentally erroneous, and that 
to this is to be attributed, as to a common source, the loose and inac- 
curate character of our modern text-books and judicial decisions, the 
low standard of professional education, the uncertainty in the admin- 
istration of justice, and the generally unsatisfactory condition of the 
law in all its aspects at the present day. 

In the following pages I have attempted to expose the radical 
errors of the theory referred to, and also to expound the true theory 
of the law, which, though generally recognized by the jurists of other 
countries and former ages, seems, since the time of Austin, to have 
been lost to the profession in this country and England, and, indeed, 
to the English-speaking race generally. 

How far I have succeeded, it is not for me to say. But I may, at 
least, claim for the work — whatever its merits or demerits in other 
respects — that it is a pioneer on the road that must be traveled before 
any improvement in the existing degenerate state of the law, and of 
its literature, can be looked for. 

GEORGE H. SMITH. 
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INTRODUCTION. 



§ I. Explanation of the Design and Scope of the Work. 

The objects which I have proposed to myself, and which I have 
kept steadily in view in the preparation of this work, are fourfold, 
viz.: 

1. To explain the nature of the law and the nature of its several 
subjects or parts, and their relation to one another ; 

2. To set forth and explain those general principles of natural right 
upon which every system of law is based, and which in every system 
constitute, not in bulk, but in extent and frequency of application, 
the chief part of the law of Private Right ; 

3. To give a brief account of the principles and rules, both of law 
and equity, which have grown out of the historical development of 
our law, and are therefore peculiar to the system ; and 

4. To explain and illustrate the method of the law of Private Right, 
or, in other words, the true method of investigation and reasoning to 
be used in determining controversies between men as to their rights. 

That the ends proposed, and thus briefly stated, may be better un- 
derstood, I will add a few words of explanation. 

With regard to the first, it is necessary only to remark that the law 
is, in this respect, like other sciences or subjects of inquiry, and that,- 
in studying it, it is essential for the student to acquire, at the very 
outset of his course, a clear and correct, and, as far as possible, ade- 
quate notion of the nature of the law and of the questions or problems 
presented by it, and also of its several divisions or parts, and their 
relation to one another. This information, once acquired, will serve 
as a clew or thread to guide him through the labyrinth of laWj and 
will enable him, in taking up any subject for study, to understand at 
once the nature of the problem to be investigated, the place of the 
subject in the law, and its relation to other subjects. It will enable 
him also, as he proceeds with his studies, to bring together in its nat- 
ural correlation the information acquired ; and the knowledge thus 
obtained will gradually form itself in his mind, not as a loose mass of 
arbitrary rules, difficult to remember or to recall when needed, but as 
an organic whole, requiring no effort of the memory to retain it, and 
ever ready to suggest itself when required for use.' In no other way; 
in my opinion, can the law be readily mastered and retained ; and to 
the lack of this, more than to any other cause, is to be ascribed the 
failure of existing methods of instruction. For it is an unfortunate 
fact, and one very discreditable to the profession, that the definition 

' The Roman lawyers were distinguished for the habit of thus regarding the laWj in 
its scientific unity, as a consistent whole, and hence resulted the remarkable consist- 
ency, or, as they called it, elegance (elegantid) al the Roman law. 
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and the divisions of the law in our books are altogether incorrect, and 
serve only to mislead and confuse the student. 

With regard to the second and third of the objects proposed, a • 
more extended explanation will be necessary. 

The law, as described by the great Lord Mansfield, "is nothing else 
than reason modified by custom and authority. Hence, every system 
of law is composed of two elements, which may be described as the 
rational or scientific element, and the historical. For all systems of 
law agree in their main features and in their general principles, which 
are, in the main, rational in their character, but differ from each other 
in this : that there are in each certain peculiar rules established by 
statute or custom, which constitute its historical element. 

These two elements were distinguished by the Roman lawyers by 
the terms jus civile and jus gentium, ox jus naturale. " Every people," 
they said, "ruled by laws and customs (legibus et moribus), uses partly 
its own peculiar law, and partly a law common to all men ; for that 
law, or part of the law, which each people has established for itself, is 
peculiar to the State, and is called the jus civile, as belonging pecul- 
iarly to the State ; but that law which natural reason has established 
among all men is observed generally among all peoples, and is called 
th& jus gentium, as being the law which all nations use." ' 

The distinction thus made by the Ronian lawyers corresponds pre- 
cisely with that of Aristotle, who divided the law into the v6iio<; idio^, 
or peculiar law, and the v(i/ioc xotvu^:, or common law, the former of 
which he defined as the law, or part of the law, which each State has 
established for itself, and which is therefore peculiar to it ; and the 
latter as that which is conformable merely to the dictates of Nature, 
and which appears to be recognized among all men." 

' Jus autem civile a jure gentium distinguitur : quod omnes populi, qui legibus et 
moribus reguntur, partim suo proprio, partim communi ominum hominum jure utun- 
tur. Nam quod quisque populus ipse sibi jus constituit, id ipsius proprium civitatis 
est, vocaturque jus civile, quasi jus proprium ipsius civitatis : quod vero naturalis 
ratio inter omnes liomines constituit, id apud omnes peraeque custoditur, vocaturque 
jus gentium, quasi quo jure omnes gentes utantur. Et populus itaque Romanus 
partim suo proprio, partim communi ominum hominum jure utitur. Inst, i, i, i. 

* Eth., Bk. 5, Ch. 6, 7 ; Rhet., Bk. I, Ch. 10 and 13. Considering the difficulty of 
the subject, and the period at which he wrote, perhaps no other part o£ the works of 
Aristotle exhibits more favorably the character of his original and profound genius than 
his views of the law. 

The subject is treated at large by Dr. Taylor, in the " Elements of Civil Law," in 
his chapter on the " Law of Nature," from which we extract the following: " Natu- 
ral Law is the Rule and Dictate of Right Reason. . . . Positive, Voluntary, Arbitrary 
or Instituted Law . . .is that which does not flow from the general condition of 
human nature, but has for its objects things merely indifferent, and is founded in the 
sole pleasure of the Legislature. And these [after quoting Aristotle] are the very 
words of the Emperor: ' Omnes populi qui legibus et moribus reguntur, partim suo pro- 
prio, partim communi omnium hominuvi jure utuntur.' 

'^' For both writers, by cotnmon or universal, mean natural law, and by private or 
particular, the proper institutions of separate communities, differing from each other 
according to the different features of government, the wants and exigencies, the tem- 
per, disposition and other circumstances of each society . . so that Aristotle's dis- 
tribution stands thus (translating the Greek): 

The Law iydfiog). 

The Common The Peculiar 

or Natural Law. or Instituted Law. 



Unwritten. Written. 

' This twofold division of law, as it is the earliest, so it is, perhaps, the best, and 
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The distinction also corresponds to the distinction made in our law 
"between iht principles and the rules of the law, and between reasoning 
. from principle and reasoning from authority j of which the one consists 
merely in applying the established rules of the law to cases coming 
within their explicit terms, and the other in logical deduction from 
principles. To the former applies the maxim. Quod vero contra ratio- 
nem juris receptum est, non est producendum ad consequentias ; ' to the 
•other, the maxim, Ubi eadem ratio, ibi idem jus. Or, as the distinction 
is expressed by IBacon : " Let reason be prolific, but custom sterile, 
that it may breed no cases. Therefore, what is received against the 
reason of the law, or even where its reason is obscure, is not to be 
-drawn into consequence."' 

The jus civile, or peculiar law, considered with reference to its im- 
portance and the generality of its application, constitutes in every 
system but a comparatively inconsiderable part of it, and Xht. jus gen- 
Mum or naturale, or common law, the principal part. 

The latter is purely rational and scientific in its character, and can 
be taught scientifically precisely as geometry is taught; and, as it con- 
stitutes the principal part of the law, it follows that the law can in the 
main be taught in a purely scientific manner. Taught in this way, I 
believe it to be practicable to compress in a very small space what 
is now spread through hundreds, and even thousands, of volumes.' 

The law, however, cannot be learned wholly in this way ; for every 
system of law is so implicated with arbitrary and accidental rules, 
established by statute or custom, that it is impossible to understand 
the text-books and reports without being familiar with this historical 
element ; and a familiarity with this element is the more essential 
from the fact that the technical terms used in each system are gen- 
erally of historical origin. Accordingly, I have aimed to give a clear 
notion, as well of the historical as of the scientific or rational part of 
the law ; which is but to state again the second and third of the ob- 
jects above specified. 

With regard to the method of the law (the explanation of which is 
the fourth of the objects proposed), I will say nothing for the present, 
■except to refer briefly to a very prevalent misconception of the subject. 

has been generally received by lawyers and philosophers." (Elements of Civil Law, 
3d edit., pp. 99, et seq.) 

' Dig. I, 3, 14 ; cited in Broom, Leg. Max. 

' De Augmentis, Blc. 8, Ch. 3, Aph. 11. 

3 It is doubtless true, as remarked by Mr. Holmes in his able work upon the Coot- 
mon Law, that for the exposition of the law "other tools are needed besides logic." 
But it is a great practical error not to recognize the fact that logic is, and always has 
been, the principal tool, and that it does, in fact, constitute the life of the law. Nor 
■could a greater practical mistake be made than to attempt to impart a knowledge of 
the law to the beginner by mere historical exposition. To this the student must resort 
in the further progress of his studies ; but at first it should be resorted to no further 
than is absolutely necessary to enable him to understand the books. Hence, for the 
beginner, the dogmatic is the preferable method, and the historical should be deferred 
to a later period. Nor should it ever be forgotten that the historical element of the 
law at any given time owes its force to its then reception, and not to the fact that it 
had anciently been received. Hence, when any part of it has fallen into disuse, it is 
no longer part of the law ; nor is it of any interest to the jurist, unless he be also an 
historian, save as it may explain the present condition of the law. Nor can there be 
a greater mistake than to suppose that the historical facts of early times are the germs 
out of which the law has been developed. The development of the law consists in 
the eradication of its historical element, and the substitution of rational principles ; 
and of this development logic is the principal instrument. 
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Of late years the notion has sprung up, and has become more and 
more prevalent, that all questions of law are to be decided simply by 
referring to some statute, or some rule established by precedent. 
If this were so, all that would be required of the lawyer would be a 
facility in hunting up authorities and a retentive memory. But this is 
very far from being the case. Where an authority is found, the still 
more difficult task remains to determine its value, and this can only 
be determined by means of a thorough familiarity with the general 
principles of the law, and by the exercise of our independent reason. 
This is one of the most important functions of the lawyer, and perhaps 
in no other respect is the difference between the thorough and the 
mere case lawyer so manifest as in the capacity for performing it. In 
this and in other ways, the function of the lawyer involves, in the 
highest degree, the exercise of the reasoning or logical faculty. He- 
must, if he would be a competent jurist, possess the faculty of broad 
and comprehensive generalization, and also that of fine and accurate 
distinction ; he must be capable of correct and scientific definition,, 
and of reasoning boldly and logically from his premises, and of form- 
ing confidently his own conclusions. If these should agree with th& 
rules established by the prevailing authorities, then he will understand 
the reason of the law ; in which, as Chief-Justice Holt justly observes, 
the law in fact consists. If, on the other hand, an authority should 
appear to him to be in conflict with the settled principles of the law, 
then, in most cases, he will not hesitate to reject it ; and at all events, 
even if, like Galileo, he is forced by authority to acquiesce in a false 
proposition, he will still be able to perceive its falsity, and will thus at. 
least preserve the integrity of his intellect and his conscience, which 
by any other course must be seriously impaired ; for nothing can be 
more destructive to the reasoning faculties than to accept as true 
what is logically false, or to the conscience, than to confound the just 
and the unjust. 

In short, without this independent exercise of the reason, the faculty 
of judging of the decisions, and even of understanding or of correctly 
applying them, will be lost. This was illustrated by the condition 
into which the Roman lawyers had fallen in the time of Justinian, and 
for some centuries previous — who had, in fact, as is remarked by Mac- 
keldey, lost entirely the capacity of weighing the authorities, and of 
judging their relative values. To supply this defect, various ineffect- 
ual expedients were resorted to. For example, certain jurists were 
named whose authority, when accordant, should be conclusive ; where 
they differed, the majority was to prevail ; and, where they were 
equally divided, the authority of one (Papinian) was to determine. 
The expedient, of course, proved entirely ineffectual, as must be the 
case with all devices for supplying the want of the reasoning faculty in 
lawyers and judges ; and hence, on account of the continued ineffi- 
ciency of the judges and lawyers, and the consequent confusion in the 
administration of justice, it was found necessary to codify the law,, 
which resulted in the Codes, the Pandects, and the Institutes of Jus- 
tinian.' 

' The collections of Justinian are often referred to by the advocates of the codifica- 
tion of our own law with too much praise. In the opinion of the most competent 
authorities, the work was very badly done. The event took place after the fall of the 
Western Roman Empire, and at a period when every spark of original genius, either 
in the law or in literature generally, had become extinct among the Roman people.. 
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The profession of our own country and time has gone very far in 
the same direction, and the same remedy is proposed ; but this deca- 
dence in the genius of the English and American bar I regard as the 
consequence of accidental causes only ; and it needs but the introduc- 
tion of better methods, of which many signs appear, entirely to ar- 
rest it. 

§ 2. Of the Definition of the Law. 

The term " the law," accordingly as it is used by the English or the 
American lawyer, varies somewhat in meaning. The former, when he 
uses it, has in view the law of England, a single State ; the latter, 
though he sometimes refers to the law of his own State, most com- 
monly has in view the American law, or the law common to all the 
States. For though the several States are, with reference to each 
other, and, with certain well-defined exceptions, with reference also to 
the Federal Government, sovereign or independent political communi- 
ties, each with its own legislature and system of courts, yet substan- 
tially the same system of law is administered, with one exception, in 
the courts of all the States, and also in the Federal courts. To this 
common law of all the States, or, as it may be called, the "American 
Common Law," and not to the law of any particular State, our text- 
books are almost exclusively devoted ; and, in accordance with this 
custom, it will constitute the subject of our present investigations. 

In these investigations our first inquiry will be as to the nature of 
this law, or rather — as all systems of law are in essential nature the 
same — as to the nature of positive, or, as Blackstone calls it, municipal 
law in general. In which task we can receive but little aid from the 
various definitions given in the books ; for these are so various and 
conflicting that it will be impossible to reconcile or even intelligently 
to discuss them until we have investigated in detail the nature and 
general principles of the law. Indeed, even could a correct definition 
be devised, it would be of little service to us at the present stage of 
our investigations. For, to the student just entering upon the'subject, 
it would carry with it but a vague meaning ; while, to older lawyers, 
owing to inveterate errors almost universally prevailing as to the 
nature of the law, it would probably serve only to excite prejudice 
against the views of the author ; and it would thus prove, in the ex- 
pressive language of Scripture, to the one a " stumbling-block," and 
to the other "foolishness." We must, therefore, regard the definition 
of the law rather as the end and crown than as an appropriate begin- 
ning of our labors. 

But, while even a perfect definition of the law would do but little 
to help us at the threshold of our inquiries, an incorrect definition, 
by giving us a false notion of the law, and misleading us as to the 
method to be pursued in studying it, may do us infinite harm ; and 
hence it will be necessary for us to examine at some length the vari- 
ous definitions that have been offered— so far, at least, as may be nec- 
essary to avoid being misled by them. 

Nor should the somewhat protracted attention we are about to 
devote to the subject of definition be regarded — as it probably will 
be by some — as wasted. For it is not an exaggeration to say that 

It had no effect in improving the Roman lawyers ; but perhaps it was a necessary ex- 
pedient at a time when the bar, as well as the people generally, had so profoundly 
degenerated. 
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nearly all errors of human thought in social and political science may 
be traced to errors engendered by a misconception of the meaning of 
words. " Men imagine," says Bacon, " that their reason governs words, 
while, and in fact, words react upon the understanding ; and this has 
rendered philosophy and the sciences vain and inactive." ' Or, as he 
otherwise expresses it, " words still manifestly force the understanding, 
throwing everything into confusion, and lead mankind into vain and 
innumerable controversies and fallacies."' Hence, what is sometimes 
■contemptuously called logofnachy, or fighting over words, is often the 
decisive battle by which a theory is established or overthrown. And 
this, indeed, will be found to be the case with the subject under inves- 
tigation ; which, in fact, will be found to furnish the most remarkable 
instance in the history of philosophy of this tyranny of words over 
the human mind. 

The definitions of the law given in the books, though varying 
widely in terms, may all be reduced to four, of which, however, the 
first three only are real definitions, and the last a mere description of 
the law. 

The first, in effect, defines the law as being a mere expression of the 
will of the State ; or, in other words, as consisting altogether of laws 
{leges), or statutes. To this effect is the definition of Blackstone, as 
amended by Christian ; viz., that the " law is a rule of civil conduct 
prescribed by the supreme power in a State ; "' and also the definition 
of Austin, that a law is a command of the sovereign, and the law an 
aggregate of such commands ;* and that of the code of the New York 
Code Commissioners, which defines the law as "a rule of property and 
of conduct prescribed by the sovereign power of the State ; '"" and 
also that of the California Code, according to which it is " a solemn 
■expression of the will of the State."' These definitions are all, in effect, 
the same ; and, though embodying a conception of the law now almost 
universally prevailing, are so palpably in conflict with patent and no- 
torious facts that their acceptance must ever remain at once a reproach 
to the intelligence of English and American lawyers, and the most 
■curious of all phenomena in the history of philosophy. For no fact is 
more obvious or more fully recognized than that the law has been 
developed, not by the legislature, but by the courts in the ordinary 
■exercise of their jurisdiction ; and that, so far as its formal expression 
is concerned, it is to be sought, not in the statutes (which constitute 
l)ut an inconsiderable part of it), but in the decisions of the courts. 
The definition is, therefore, obviously untrue even when applied to the 
law of a particular State, and is still more manifestly so when applied 
to the American law, which has neither a common lawgiver nor com- 
mon tribunals, and which, therefore, obviously cannot be brought un- 
der the definition. 

AVe might, therefore, at once dismiss the subject from further con- 
sideration, were it not for the influence the definition has exercised, 
and still continues to exercise, upon the professional mind in this 
country and in England — an influence so profound and deleterious 
that, until removed, it will stand as an insuperable obstacle to the intel- 
ligent study of the law. On this account, therefore, some further con- 
sideration of the subject will be necessary. 

The definition in question originated in an unfortunate mistake of 

' Not). Org., Aph. 59. ' /(/,, Aph. 43. " I Blackstone, Com. 44. 

■• I Austin, Jur. gl. '■ N. Y. C. C, sec. 2. * Pol. C. 4466. 
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Sir William Blackstone as to the meaning of the term/«j civile, as used 
in the Roman law. According to the conception of the Roman law- 
yers — as we have already explained — the law is made up of two ele- 
ments, viz., the JUS gentium and ih& Jus civile, the former consisting of 
those rational principles which are common to, and indeed constitute 
the principal part of, all systems of law ; and the latter, of the arbi- 
trary or accidental rules peculiar to any given system. According to 
this view — which is obviously the true one — the Jus civile constitutes, 
not the whole, but only a part of the law ; and indeed — if we have 
regard to importance rather than bulk — we may say a very incon- 
siderable part of it. But Blackstone unfortunately mistook it for the 
whole, and avowedly founded his definition upon it.' 

So obvious a blunder could hardly have occurred, and still less, for 
over a century, have escaped detection, had it not been for the unfort- 
unate ambiguity of the term, " law " — which, in its most familiar sense,, 
denotes a law or statute (lex), or an aggregate of such laws ; but 
which is also used to denote the more complex subject, which we call 
the law, and which in its latter application has naturally carried with 
it its more familiar connotation. 

For, in all other languages but our own, what we call the law is de- 
noted by a term signifying right : as, for instance, in the Latin hy Jusj in 
the German by recht ; in the French by droit; in the Italian by diritto, 
etc. — a usage once common with ourselves, and not yet altogether ob- 
solete; as, for example, in the term Folk-right, the ancient name of the 
Common Law, and, in its later equivalent, "Common Right."" 

By this usage of terms, and by their familiarity with the conceptions 
of the Roman jurists, the lawyers of Continental Europe have been 
preserved from this error ; and hence the conception of the law in- 
volved in the definition is a peculiar growth, or rather excrescence, of 
English jurisprudence, and, as observed by Sir Henry Maine, is not so 
much as "known on the Continent at all."' 

To Blackstone himself and to the lawyers of his time the definition 
carried with it but little significance. They knew the law too well 
to be misled by it ; and hence their practical conception of the law, as 
evidenced by their works, was altogether different from, and incon- 
sistent with, that embodied in their formal definition. But unfortu- 
nately the definition fell into the hands of Bentham and Austin, by 
whom, or rather by the latter of whom, it was developed into a formal 
and comprehensive theory — which has of late years, in England and 
this country, almost entirely usurped the whole domain of theoretical 
jurisprudence, and which has exercised, and still continues to exercise, 
an almost despotic dominion over the English and American mind. 

This theory rests entirely upon the definition as its foundation, and 
is in fact but a mere series of deductions from it. Its principal tenets 
may be briefly stated in the following propositions : 

' " Municipal or Civil Law," he says, " that is, the rule by which particular dis- 
tricts, communities, or nations are governed [is] thus defined by Justinian ; Jus civile 
est quod quisque sibi populus constituit,^^ i Com. 44. 

'■' "It [the Common Law] had an ancienter original than Edwin the Confessor, and 
was first called the fok-right, or the people's right." (Aston, J., in Miller v. Tay- 
lor, 4 Burr. 2343.) 

"And it is to be observed, the Common Law of England is sometimes called right, 
sometimes common right, and sometimes communis justitia. In the Great Charter the 
common law is called right. Nulli vendemus, nulli negabimus, aut differemus justi- 
tiam vet rectum." Co. Lit. 142. ' Vill. Com. 66. 
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1. The law is a mere expression of the will of the supreme govern- 
ment. 

2. The courts in fact exercise legislative functions. Hence judicial 
decisions are mere expressions of the will of the State through its 
officers, the judges ; and in their essential nature differ in no respect 
from statutes or legislative acts. 

3. Custom is no part of the law until recognized and adopted by 
the government, either through its legislature or the courts. 

4. International law is not law in the true sense. 

5. Nor is constitutional law. 

6. Rights are mere creatures of the will of the supreme government. 

7. Hence there are no such things as natural rights. 

8. Hence the State itself cannot have any rights, or be subject to 
any obligations, either as to its own citizens or as to foreign nations. 

9. The legislative will is not only the source of rights, but the para- 
mount standard of the just and the unjust, and of right and wrong 
generally. 

10. The power of the sovereign is incapable of legal limitation ; 
or, in other words, the supreme government is legally absolute, or 
despotic. 

With a little reflection it will be perceived that all the above con- 
clusions follow logically from the definition, and cannot be consist- 
ently rejected by anyone who accepts it.' 

It is obvious, therefore, that the definition, as well as the theory 
based upon it, is subversive of human rights and liberty, and of 
morality itself ; and the mere statement of the theory may be, there- 
fore, taken as a reductio ad absurdum of the definition. We have dwelt 
at length upon this definition, because it is almost universally received 
by the profession, and because, as we have already remarked, so long 
as this continues to be the case no intelligent study of the law, in its 
scientific aspect, is possible. 

The second definition defines the law as consisting of the general 
customs of the realm, or State.' This definition is of earlier date than 
the former, and is supported by the concurrent authority of all our 
writers, ancient and modern. The essential idea intended to be con- 
veyed by it is beyond all question correct ; for there is no fact more 
certain or more important than that all law rests in the main upon 
custom. But, as expressed, the definition is inaccurate ; for it is 
obvious that custom is only one of the elements of the law. 

The third definition regards the law as identical with justice. This 
is implied in our common speech ; as, for example, when we speak of 
"courts of justice," or of "the administration of justice," and is ex- 
pressly asserted by the highest authorities. Thus Bracton, following 
the Roman lawyers, defines jurisprudence, or the knowledge of the 
law, as "the science of the just and the unjust" {justi atque injusti 
scientia), and the law " as the art of the good and the equitable " (ars 
boni et aqui); and accordingly he says: "Justice, therefore, is the 
virtue, jurisprudence the science ; justice the end {summum bonum), 
jurisprudence the means." And with this agrees precisely the defini- 
tion of Sir Matthew Hale ; according to which " the common law of 

' This is shown more at length in an article published in the American Law Review, 
March-April. 1887, entitled "The English Analytical Jurists," where will be found 
condensed into a brief space a clear view of the theory of jurisprudence generally ac- 
cepted in England and this country, * I Blackstone, Com. 63. 
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England is the common rule for administering justice within this king- 
dom ; " and also the forms of the old commissions to the judges, which 
were : /acturi quod ad justitiam pertinet secundwn legem et consuetudinem 
Anglia ;^ and indeed the books are full of expressions of eminent 
jurists which, in effect, assert the same proposition." But, to say the 
least, this definition is inaccurate ; for the law is obviously made up in 
part of laws and customs, the former of which are purely arbitrary, 
and the latter to a large extent accidental, and both often unreason- 
able and absurd. 

The common fault of all these definitions is that they each regard 
only a part of the law, and ignore the remainder. For the law is in 
fact made up of laws or statutes, customs, and principles of natural 
reason ; and no definition wfiich ignores either of these elements, or 
which fails to express the manner in which they are related to the law 
and to each other, can be accepted as satisfactory. 

The fourth definition, or supposed definition, does not aim to express 
the essential nature of the law, but merely to distinguish and identify 
it, and thus to determine the proper subject of our investigation. 
According to it, the law is simply the aggregate of the principles and 
rules, whether arbitrary, accidental, or of natural reason, by which the 
courts are governed in the exercise of jurisdiction ; or, as expressed 
by Sir Matthew Hale, " it is generally that law by which the deter- 
minations in the (king's) ordinary courts are guided." ^ 

This definition, or rather description, of the law is equally con- 
sistent with all the definitions given, and indeed with any definition 
that can be devised. Hence it furnishes a common ground upon 
which the advocates of all theories of jurisprudence may stand at 
least equally well, and it may be conveniently used as giving a rough 
and approximately correct description of the law. Let it be assumed, 
therefore, for the purpose of defining the scope of our inquiries, that 
the law, whose nature we are seeking to ascertain is the law which 
the courts enforce, or at least are supposed to enforce ; or, more spe- 
cifically, that it is the aggregate of the rules and principles by which 
the courts are governed in the exercise of jurisdiction. 

This description of the law, however, gives us no information as to 
the essential nature of the rules of conduct which are thus enforced, 
and which, according to it, constitute the law. It remains, therefore, 
to investigate the nature of these rules or principles, a problem purely 
historical, and which can only be solved by an examination of some 
actually existing system of law. In making this investigation we will, 
for obvious reasons, generally have in view our own, or the American, 
law ; but what we will have to say will be equally applicable to all 
systems. 

§ 3. Division of the Law. 

The law is not a homogeneous whole, but consists of several different 

' Co. Lit., 142 a. ' See especially Co. Lit., 142 a, 158 b, 976, 97 b. 

' This is also in effect the definition of Von Ihering, who defines the law as "em- 
bracing all the principles of law {Recht) enforced by the State." (Struggle for Law, 
5); and that of Bliss, who defines it as "the aggregate of the rules recognized or pre- 
scribed by the supreme power of the State . . . regulating the property and per- 
sonal relations of men" (Sov., 52) ; and that of Holland (Jur., 12), according to 
which ' ' a law is a general rule of external conduct enforced by a sovereign power, 
and the law merely an aggregate of laws." In fact, however, these and the definition 
in the text are not definitions in the true sense, but mere statements of the subject to 
be defined. 
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parts or branches, which differ essentially in their nature. Its nature,, 
therefore, can only be understood by an analysis and separation of it 
into its several parts, and by the division and subdivision of each part, 
until we have presented to our view, as a connected whole, the vari- 
ous subjects which make up the aggregate which we call the law. 
Our first step, therefore, will be to examine and analyze the law as it 
is actually administered by the courts. 

If we observe the course of business in the courts of ordinary civil 
and criminal jurisdiction, we shall find that they are exclusively occu- 
pied either in determining controversies between individuals with ref- 
erence to their reciprocal claims and demands upon each other, or in 
determining accusations of crime, which, in effect, are controversies 
between individuals and the State. 

The power to hear and determine such controversies is ca}A&6. jurisdic- 
tion, and is either civil or criminal; the former consisting in jurisdiction 
over civil cases, or controversies iDetween individuals, and the latter in 
jurisdiction over criminal cases, or accusations of crime.' 

An obvious division of the law, therefore, is into the civil and the 
criminal law — the former being the branch of the law which governs 
the exercise of civil, and the latter that which governs the exercise of 
criminal, jurisdiction. 

The criminal law in this country consists almost wholly of statutory 
enactments, which are simple in their nature and readily understood ; 
and a sufficient knowledge of it for purposes of the general practi- 
tioner can, therefore, be readily acquired by the student by the 
perusal of the criminal code of his particular State, and perhaps, also, 
of some good text-book on the subject. It differs so essentially from 
the civil law in its nature that it will only produce confusion to con- 
sider them together ; and we will, therefore, for the present, dismiss it 
from consideration, adding only that the civil law is the branch of the 
law with which lawyers in general are principally, and indeed almost 
exclusively, concerned. 

The civil law is that branch of the law by which the determination 
of civil cases is provided for and governed, and it consists of the law 
of civil procedure and the law of private right {^jus privatum). 

The former will first be briefly explained. To every civil con- 
troversy there are two parties ; viz., the plaintiff and the de- 
fendant (actor and reus). The former is he who demands relief 
from the court against another ; the latter, he against whom the 
relief is demanded. The proceeding by which the demand is made 
by the plaintiff and resisted by the defendant is called a suit {lis), 
and also an action (actio). The latter term, however, has a more 
appropriate signification, in which we shall be compelled habitually 
to use it ; and we will, therefore, in the present connection, use the 
former exclusively. , 

In general, the determination of a suit involves two classes of ques- 
tions, which are distinguished as questions of law, and questions of 
fact. The latter depend for their determination upon the evidence ; 
the former, upon general rules and principles, which in the aggregate 
constitute the law. 

' ' ' Jurisdiction is the power to hear and determine the subject in controversy be- 
tween parties to a suit" (Rhode Island v. Mass., 12 Pet. 717) ; it has also been 
defined as "an authority or power which a man hath to do justid: in causes of com- 
plaint brought before him." (Jacobs's Law Diet. , "Jurisdiction.") 
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Questions of law are again of two kinds, viz., those which relate to 
jurisdiction, or other points of procedure ; and those which relate to 
the merits of the controversy, or, as they are called, questions of 
right. The determination of questions of fact is part of the procedure 
in a case, and the subject of evidence, therefore, belongs to the law 
of civil procedure, the whole object of which is to elicit and present to 
a competent tribunal the question of right involved in the case. 

The law of civil procedure may, therefore, be described as that 
branch of the law which provides for the creation of a jurisdiction, 
and which regulates the mode of procedure to be followed by the 
parties and the court in the conduct of the case (including the deter- 
mination of all questions of fact), in order to elicit the questions of 
right involved ; and which also regulates the subsequent proceedings 
necessary to carry the judgment of the court into effect. 

In England, and in many of the States, the law of civil procedure is 
reduced to statutory form, and a competent knowledge of it can be 
obtained only by the study of the code of civil procedure of the State 
in which the student proposes to practice. It presents no great diffi- 
culty in its acquisition, and will, therefore, at this time, require no 
■ further remark. 

The law of private right may be described as consisting of the ag- 
gregate of the rules and principles, whether statutory, customary, or of 
natural reason, by which the courts are, or are supposed to be, governed 
in determining the questions of right involved in civil cases or contro- 
versaries. This description, however, like our general definition of 
the law, though it may serve to direct and define the object and scope 
of our investigations, gives us no information as to the essential 
nature of the rules and principles which constitute the law of private 
right. We must, therefore, seek further for a definition ; and, in doing 
this, we cannot do better than to pursue still the method originally 
marked out, namely, to observe and analyze the actual course of busi- 
ness in the courts. 



PART I. 

OF THE NATURE OF THE LAW OF PRIVATE RIGHT. 



CHAPTER I. 

ANALYTICAL OUTLINE OF THE LAW OF PRIVATE RIGHT. 

§ I. Division of the Law of Private Right. 

IN every civil suit the immediate question to be determined by the 
court is whether the force of the Government shall be used in 
behalf of the plaintiff to compel some act or forbearance on the 
part of the defendant. This power of coercing another by means of 
the force of the State is called an action ; and the immediate question 
in every controversy, therefore, is to determine whether the plaintiff 
has an action against the defendant, or otherwise. The nature of an 
action is simple and readily understood. It is thus defined by Brac- 
ton, following Justinian's Institutes : " Actio nihil aliud est quam jus 
persequendi injudicio quod alicui debetur." But it is to be observed that 
the Latin jus has a somewhat wider signification than the English 
term right, and is used with propriety to denote actions or legal pow- 
ers as well as rights ; and, on account of this ambiguity, the defini- 
tion of Heinnecius' is to be preferred, viz. : "Actio non est jus sed me- 
dium jus persequendi. ' ' 

An action, however, does not imply the actual power of coercion, 
nor does such actual power necessarily constitute an action. Thus 
should A have the property of B, which he refuses to return, or should 
he owe money to B, which he refuses to pay — in either case B would 
have an action against A, even though, in attempting to enforce it, 
he should be defeated by perjury or defective evidence, or by the 
ignorance or corruption of the judge ; and this is true, whatever the- 
ory we adopt as to the nature of the law ; for even if we should sup- 
pose the impracticable dreams of the codifiers to be realized, and the 
law to be composed altogether of laws, or statutory enactments, 
enumerating p'.l possible injuries, and prescribing the corresponding 
actions, yet the most absolute power could not always render the 
remedy effectual. Whether an action exists, therefore, is to be deter- 
mined in every case, not by the result of the particular suit, but by 
general principles applicable to all similar cases. 

Of these principles the fundamental one is, that wherever there is a 
right there shall be an action ; or, as it is expressed in a maxim com- 
mon to our own and the Roman law, " u6i jus ibi remedium " (where 

' Cited in Austin, Jur. , 792. 
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there is a right there shall be a remedy) ; and the converse of the 
principle is also true, for all actions are in theory mere means of en- 
forcing rights. 

The law of private right, therefore, treats of two principal subjects 
— viz., rights and actions ; and it is obvious that its nature can be 
understood only by understanding the nature of these two. For this 
purpose a classification of rights and of actions is necessary, and fort- 
unately we have at hand the accurate and scientific classification of 
the Roman lawyers, which, though practically unknown to us, is uni- 
versally recognized by other jurists. 

§ 2. Classification of Rights. 

Rights are of two kinds, differing essentially in their nature : namely, 
rights of ownership — such as the right which one has in his horse, 
land, or other property ; and rights of obligation — such as the right 
to the payment of a debt or the performance of any other obligation. 
A right of the former class is generally called a right in rem ; and a 
right of the latter, a right in personam, or in personam certam ; that is 
to say, against a specific person.' 

The most common and familiar of the rights in rem, or rights of 
ownership, is the right of property ; and an analysis of this right will 
disclose to us the nature of this class of rights generally. 

The propositions that one has a right to a horse or other thing ; 
that it is his, or his own, or that it belongs to him, or is his property, 
are all equivalent expressions, and signify that the thing specified is, 
or rightly should be, appropriated to him ; that it is (in the sense of 
the Latin proprius), proper or peculiar to him, and not common to 
others. The term "property," or "right of property," therefore, sig- 
nifies rightful appropriation by the owner of the thing owned ; and in 
it are implied the following propositions : 

1. Actual appropriation is not sufficient to constitute the right, nor 
is it necessary to its existence ; for a man may appropriate that which 
is another's, and the owner be thereby deprived of the enjoyment of 
his right ; 

2. The owner of the thing may, to the extent of his right, act freely 
with regard to the thing owned, according to the dictates of his own 
will ; and 

3. The power of free action with regard to the thing owned is taken 

' "The terms jus in rem and jus in personam were devised by the civilians of the 
middle ages, or arose in times still more recent. I adopt them without hesitation, 
though at the risk of offending your ears ; for of all the numerous terms by which the 
distinction is expressed, they denote it the most adequately and the least ambigu- 
ously." (Austin, Jur. 380.) " Rights in rem may be defined in the following manner : 
rights residing in persons and availing against other persons generally ; or . 
answering to duties incumbent upon other persons generally. . . . The following 
definition will apply to personal rights : rights residing in persons, and availing exclu- 
sively against persons specifically determinate ; or . . . answering to duties which 
are incumbent exclusively onpersons specifically determinate." (Id. 381.) The term 
"exclusively " should be omitted. The terms "rights in rem " and " in personam " 
were derived from the names of the corresponding actions ; and accordingly the former 
are defined by Thibaut as rights which can be enforced by an action in rem, and the 
latter as those enforced by an action in personam. (Lindley, Introd. to Jur. 57.) The 
classical Roman jurists divided rights into those of ownership {dominium'), and those 
of obligation {obligationes), the latter term including not only obligations, but the 
corresponding rights. (Austin, Jur. 956.) 
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from the rest of the world, and a corresponding moral restraint or 
duty is imposed upon them. 

All other rights in rem are of essentially the same nature as the 
right of property. Thus, a man's right in his own person consists in 
its being, like his horse or his land, appropriated (^proprius) to him- 
self, and free from the power or control of others. So also a hus- 
band's right in his wife, or a wife's right in her husband, or a parent's 
in a child, or vice versa, consists in the wife, husband, child, or parent, 
as the case may be, being, for certain purposes and to a certain extent, 
appropriated or exclusively devoted to the husband, wife, parent, or 
child, respectively, and free from the power, control, or interference of 
others.* These rights, therefore, to the extent indicated, are of the 
same essential nature, and in each case we may say of the object of 
the right, whether property, wife, husband, or child, that it belongs 
to the one having the right, or that it is his, or his own {proprius); 
or, in other words, that it is, or should be, appropriated or exclusively 
devoted to him. 

An obligation is a duty owing from one person to another, the per- 
formance of which may be rightfully exacted by the obligee or person 
to whom it is owed. A mere duty, without such corresponding right 
to exact its performance, is not, properly speaking, an obligation. 
Thus there is an obligation on the part of a bailee to restore the prop- 
erty intrusted to him, and the bailor may rightfully exact the perform- 
ance of this obligation ; but there may be a duty upon the part of 
a man to perform a charitable act without any right upon the part 
of another to exact it, or obligation on his part to perform it." The 
Tight to exact the performance of an obligation is called a right in 
J>ersonam. 

Obligations and the corresponding rights in personam originate either 
from contract, or from delict, or from mere right {ex mero Jure), with- 
out the intervention of contract or delict.' 

' ' ' Considered as the subject of the real right (right in rem) which resides in the 
child, the parent is placed in a position analogous to that of a thing. In short, who- 
ever is the subject of a right which resides in another person, and which avails or ob- 
tains against a third person or persons, is placed in a position analogous to that of a 
thing, and might be styled (in respect to that analogy) a thing." (Austin, Jur. 398.) 

* " The term 'obligation' has two senses : in its more extensive signification it is 
synonymous to duty, and comprises imperfect as well as perfect obligations. Those 
obligations are called imperfect for which we are accountable to God only, and of 
which no person has the right to require performance. Such are the duties of charity 
and gratitude. . . . The term ' obligation,' in a more proper and confined sense, 
comprises only perfect obligations, which are also called personal engagements, and 
"which give the person with whom they are contracted a right to demand their per- 
formance. . . . Jurists define these obligations to be a jural tie which binds us to 
another, either to give him something, or to do, or to abstain from doing some act : 

Vinculum juris quo necessitate adstringimur alicujus rei solvenda, obligationum sub- 
stantia consistit ut alium nobis obstringat ad dandum aliquid, vcl faciendum, vel prce- 
standum." (Pothiur on Obligations, p. I.) " By the classical jurist, 'obligation' is 
never employed in that large generic sense which it has acquired in subsequent times" 
(Austin, Jur. 956), i.e., as synonymous with "duty." 

* In the Institutes, obligations are divided into obligationes ex contractu, ex male- 
ficio, quasi ex contractu, and quasi ex maleficio. (Just. Inst., 3, 14, 2) ; the last two 
together constituting the class of obligations ex mero jure. Gains, however, divides 
them as in the text : ' ' Obligationes out ex contractu nascuntur, aut ex malejicio, aut 
propria guodam jure ex variis causarum pguris" (Dig., 44, 7, I, cited in 2 Austin, 
Jur. 1017) — the last being again subdivided into obligationes quasi ex contractu and 
qtiasi ex maleficio. In the common law, according to the most ordinary division, obli- 
gations are divided into those which arise from contract, and those which arise from 
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To the first class belong all obligations arising out of contracts or 
agreements ; to the second, all obligations arising from invasions or 
violations of rights in rem; and, to the third, all other obligations. 

The three propositions implied in the nature of a right in rem are 
equally true, mutatis mutandis, with reference to a right in personam; 
that is to say : i. Actual power to enforce the obligation is not neces- 
sary, nor is actual power to compel another to do an act sufficient, 
to constitute a right ; 2. The owner of the right has the liberty to 
exercise it or not, as he pleases ; 3. There is a duty or moral restraint 
on all the rest of mankind not to interfere with the exercise of the 
right, or the performance of the obligation. But in the case of a right 
in personam there is an additional element, viz., an obligation or duty 
upon a specific person— namely, the obligor — toward the owner of the 
right. The characteristic distinction between a right in remand a 
right in personam, therefore, is that in the former case the subject of 
the right is the thing owned, and in the latter it is an obligation due 
from another. 

This distinction between rights in rem and rights in personam — or of 
dominium and obligatio — seems to correspond precisely with the dis- 
tinction made by Aristotle between distributive and corrective, or (as it 
may, perhaps, be more properly called) commutative, justice ; the 
former being that branch of justice which determines the distribution 
or relative appropriation of things, and also of persons, where the 
latter are the objects of ownership — as, for instance, where they are 
parties to the family relation; and. the latter, that is, corrective or 
commutative justice, that which relates to obligations.' 

§ 3. Classification of Actions. 

It is only when a right is violated by a breach of the corresponding 
duty that force can be directly applied to effectuate it, and then only 
by the enforcement of the duty. We say directly, for it is obvious 
that rights may be indirectly enforced by the threat of punishment for 
their violation, or, in other words, by the criminal law ; but this con- 
stitutes a branch of the public law {^ jus publicum), which for the pres- 
ent we are not engaged in discussing. 

In the case of rights in personam, the corresponding duty is an obli- 
gation exactly commensurate with the right, and therefore such rights 
may be directly enforced. In the case of rights in rem, the only cor- 
responding duty is the .general negative duty resting upon all men not 
to interfere with the right ; and this can be directly enforced only 

tort (ex contractu and ex delicto) — obligations ex mero jure being called implied con- 
tracts, and classed under the first head. 

' " But of the particular justice, and of the particular just which is according to it, 
one species is that which is concerned in the distribution of honor, or of wealth, or of 
any of those things which can possibly be distributed among the members of a polit- 
ical community ; . . . the other is that which is corrective in transactions between 
man and man ; and of this there are two divisions, for some transactions are voluntary 
and others involuntary. The voluntary are such as follows : selling, buying, lending, 
pledging transactions, borrowing, depositing of trusts, hiring ; and they are so called 
because the origin of such transactions is voluntary. Of involuntary transactions 
some are secret, as theft, adultery, poisoning, pandering, enticing away slaves, assas- 
sination, false witness ; others accompanied with violence, as assault, imprisonment, 
death, robbery, mutilation, evil speaking, contumelious language." (Ethics, Bk. 5, 
Ch. 3, pp. 8, g.) "Voluntary" transactions correspond precisely to obligations ex 
contractu ; " involuntary," to obligations ex delicto and ex mero jure. 
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when the right is violated or threatened; in which case there arises a 
specific duty in the particular person invading the right, or in other 
words, an obligation, and a corresponding right in personam in the 
person injured. Hence, rights in rem cannot be enforced directly, but 
only indirectly, either by the fear of punishment or by enforcing the 
r\ght.s in personam arising from their violation.' In certain cases of 
violation of rights in rem, the party injured may himself enforce the 
corresponding obligation — as, for instance, where this is necessary in 
defense of himself or property ;' but in general the natural liberty 
which every man, in the absence of government, would have to en- 
force his right is, by the institution of government, taken from him 
and vested in the courts, and, in lieu of it, there is given him an action, 
or power of invoking the exercise of the force of the State to compel 
the performance of the obligation. 

As we have observed, obligations are divided, according to a classi- 
fication commonly received in our law, into obligations arising from 
contracts, express or implied, and obligations arising from torts ; and 
a corresponding division is made of actions, viz., into actions ex con- 
tractu and ex delicto. 

It is convenient, however, to divide obligations, considered with 
reference to actions, into those obligations which arise upon an actual 
or threatened invasion of a right in rem to restore the party injured to 
its free enjoyment, and obligations to transfer to the obligee money 
or other property belonging to the obligor. The obligation resting 
upon any one who has possession of the property of another to restore 
it, is an instance of the former class ; an obligation to pay a debt or 
compensate for an injury, of the latter. The former may be called 
■vindicative, the latter commutative, obligations ; or, more properly, the 
corresponding rights in persormm may be called respectively vindicative 
and commutative. 

Actions to enforce the former class of obligations are called actions 
in rem, or real actions ; those to enforce the latter, actions in personam, 
or personal actions.' 

This division of actions was originally taken from the Roman 
lawyers, but is equally applicable to our own law, and must be 
adopted as at once the most convenient and the most scientific. 

The terms used are, however, open to the objection that they seem 

' Hence the duties corresponding to rights in rem are not, in the proper sense, 
obligations. 

' 3 Blackstone, Com.: "Self-defense, that original right of man which, as Cicero 
says, is a law enacted by Nature itself, and which the Roman jurists were ingenuous 
enough to believe could not be ignored in any body of laws in the world. Vim vi 
repellere omnes leges omniaque jura permittunt." (Ihering, Struggle for Law, 122.) 

* This division of actions was adopted into our law at an early day, and will be 
found explained by Bracton, precisely as by the Roman lawyers. The true nature of 
the distinction was, however, afterward lost sight of, and real actions came to be con- 
sidered as including only actions affecting real estate, and personal actions as includ- 
ing all others. (Stephen, Pleading,* 3.) Thus, detinue, which was an action for the 
recovery of the possession of personal property, though in reality a real action, was 
classed by the English lawyers as a personal action. 

The old real actions, with one or two important exceptions, finally became obso- 
lete, and were replaced by the action of ejectment ; which was in form a personal 
action for trespass, but was made to serve also for recovering possession of the land. 
The meaning of the distinction thus became altogether lost to the profession, and the 
distinction itself faded out of the law. As the old forms of action are now generally 
abolished, there is no reason why we should not return to the more rational classi- 
fication. 
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to imply that actions in rem have not for their object the enforcement 
of obligations, which is not the case. For such actions, as well as 
actions in personam, have for their immediate object the enforcement 
of rights in personam, or obligations ; and the only difference is that, 
in the one case, the enforcement of the obligation is the ultimate as 
well as the immediate object of the action, while, in the other, the 
obligation is merely subsidiary, and the ultimate object is the vindica- 
tion of the right in rem which has been invaded or threatened.' 

It would be more appropriate, therefore, to term the two classes of 
actions vindicative and commutative; the former having for their ulti- 
mate object the vindication of rights in rem already existing in the 
obligee, and the latter the transfer to the obligee of a right in rem 
previously belonging to the obligor. The use of the ternis " actions 
in rem" and "actions in personam" is, however, so familiar that it 
will be well to retain them. 

Actions in rem may again be divided into restitutive and preventive 
actions ; the former having for their object to restore the plaintiff to 
the enjoyment of a right in rem which has actually been invaded, and 
the latter to prevent a threatened invasion. 

Actions in personam may be subdivided into actions for the specific 
performance of contracts, and compensative actions, or actions for dam- 
ages ; and the latter, again, into actions ex contractu and ex delicto. 

The following examples will illustrate the nature of the different 
classes of actions, viz. : An action to recover real or personal prop- 
erty is a restitutive action in rem; an action to enjoin interference with 
the plaintiff's property is 2^ preventive action in rem ; an action to com- 
pel the performance of a contract to convey land is an action in per- 
sonam for specific performance ; an action for damages for breach of 
contract is a compensative action in personam ex contractu ; and an ac- 
tion for damages for trespass on property or person is a compensative 
action in personam ex delicto. 

§ 4. Of the Subject- Matter of Private Right. 

The doctrine of rights and that of actions must necessarily consti- 
tute the principal divisions of the Law of Private Right ; but there 
are involved in these terms certain notions which must be considered 
independently. These are signified by the terms, persons, things, and 
events, which in fact constitute the subject-matter with which the 
jurisprudence had to deal. 

The term things, in its widest sense, would include persons, and also 
events. But in jurisprudence it is important to distinguish between 
events, or things that happen, and objects which exist, and of the latter 
to distinguish between human creatures and other things ; and in ordi- 
nary language the terms are generally used with regard to these dis- 
tinctions. By a person, therefore, is denoted simply a human creature; 
by a thing, any other existing object; and by an event, anything that 
may happen. 

' "All rights of action must, it is evident, be founded on rights in personam — that 
is, on rights which avail exclusively against the determinate person or persons against 
whom the action will lie — although these persons may have been brought under that 
designation by committing an offense against a right in rem. Actions in rem are 
rights of action founded on an offense against a right in rem, and seeking the restitu- 
tion of the party to the enjoyment of that very right, and not merely satisfaction for 
being deprived of it." (Austin, Jur. 389.) 
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There is necessarily implied in the idea of a right a person, or per- 
sons, in whom it is vested, or to whom it belongs, and who may there- 
fore be called the owners of the right. There is, indeed, an apparent 
exception to this proposition in the case of corporations, or bodies 
politic, which are said to be fictitious persons, and in whom rights are 
said to be vested ; but in reality, in all such cases, the rights reside, 
not in the so-called fictitious person, but in the persons composing the 
corporations ; that is to say, in the officials of the corporation, in trust 
for the stockholders. The same proposition is also true of the State 
(the type of all corporations, or bodies politic), of which we habitually 
speak as being vested with rights, and subject to obligations. But in 
fact, the so-called rights of the government are vested in its officers, 
and are purely fiduciary in their nature, being held by them in trust 
for the people. The proposition, therefore, remains absolutely and 
universally true, that rights can be vested only in human creatures. 

There is also implied in the idea of a right some person or thing in 
or over which it exists, and who or which may be called the subject 
of the right.' Thus, in the case of a right to property the subject of 
the right is the thing owned, and in the case of other rights of owner- 
ship — as, for instance, that of the parent in a child — it is the person in 
or over whom the right exists, who, considered as the subject of a 
right, occupies a position analogous to that of a thing. In the case 
of an obligation, the subject of the right is said to be the obligation; 
but in its ultimate analysis it is, in fact, the person owing the obli- 
gation. 

There is also implied in the creation or initiation, and, therefore, in 
the existence, of any right the happening of some event in which it 
originated, and the same is also implied in every modification, and in 
the termination of every right. Or, in other words, every right origi- 
nates in the happening of some event or series of events, and no right 
can be varied or terminated except by the same means." 

Thus the right of self-ownership, or property in one's person, origi- 
nates upon the mere event of one's birth, is varied by the event of his 
reaching maturity, and terminates with his death. For this right, 
though at first restricted by the necessary conditions of infancy, is 
born with every human creature, and upon his reaching maturity be- 
comes unrestricted, except by the necessary conditions imposed by 
the rights of others ; and finally, at the end of his life, dies with him. 
The rights of parent and child originate with the birth of the child, 
concurring with other events, such as marriage, etc., and are varied by 
the event of the child's reaching maturity, and terminate by the death 
of either party. The rights of husband and wife originate in the 
event of marriage, and such rights are terminated by the death of 
either party, or by divorce. The original title to personal property 
may originate either in the event of its manufacture by the owner, or, 

' The modern German jurists call the owner the subject, and the subject the object 
of the right; thus Mackeldey says (Compendium of Modern Civil Law, sec. 14): 
" In connection with every right we find a subject and an object. The subject of a 
right is the person on whom a right is conferred ; the object of a right is the matter 
to which it relates." To this use of terms Mr. Austin very strenuously, and I think 
rightly, objects ; and I profit by his views upon this point, as well as upon many 
others. 

'^ I am indebted to M. Ortolan for the perception of this important fact, which, he 
observes, was overlooked by the Roman lawyers. I cite from memory, not having his 
work at hand. 
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in some cases, in the event of its mere appropriation. Derived titles 
may be acquired by conveyance from former owners, or by prescrip- 
tion, which is a series of events. The right to property terminates 
upon its destruction, or may terminate by abandonment. Rights aris- 
ing from contracts, and also those arising from delicts, are illustra- 
tions of the same principle ; the former originating in the execution 
of contracts, and the latter in the commission of injuries, and each 
terminating in satisfaction or release, or some other event.' 

Persons, things, and events, therefore, constitute the subject-matter 
of private right, precisely as quantity, with its changes and relations, 
constitutes the subject-matter of mathematics. 

The subject of persons presents itself in private right in two espe- 
cially important aspects, viz. : First, with regard to the relative ca- 
pacity of persons to acquire and enjoy rights, and to contract or be 
subject to obligations ; and, secondly, with regard to the modifications 
of private rights in cases where there are more than one owner, and of 
obligations where there are more than one obligor. 

In the latter aspect the subject belongs to the general subject of 
rights, and is most conveniently treated in connection with the sub- 
ject of rights of ownership, or with obligations, as the case may be. 

The former — which constitutes the subject of status — may, and in- 
deed to some extent must, be treated in connection with the general 
subject of rights ; but it is also convenient to consider the subject of 
status independently ; with reference to which, however, it will be 
sufficient here to say that, in general, all men are considered 
equal in capacity for rights and obligations, and that, when any 
difference is made by the law, it is only for the protection of those 
whose capacity is affected — as, for instance, in the case of lunatics 
or persons of unsound mind, infants or minors, and femes covert or 
married women. 

Things may be divided in innumerable ways, according to differences 
in them which are regarded. There are, however, certain divisions 
which are important from the stand-point of jurisprudence, and which 
accordingly have been adopted and more or less adequately explained 
by the jurists of our own or the Roman law; and to these we will 
briefly refer. 

The first distinction to be referred to is that between those things 
which are susceptible of permanent appropriation and those which are 
not — as, for instance, air or running water ; or, as the distinction is 
expressed in the Roman law, between res in commercio and res extra 
commercium; or, as it is otherwise expressed, " qum vd in nostra patri- 
monio, vel extra patrimonium nostrum habentur." But, as it is only with 
the latter that jurisprudence has to deal, it will be as well to leave the 
former out of view, and to use the term as denoting only such things 
as are susceptible of permanent appropriation ; or, in other words, 
such as may be subjects of rights. 

Using the term in this sense, there is included under it everything 
that may be the subject of a right, except persons ; and, thus under- 
stood, things may be said to be either corporeal— that is, such as are 

' The above remarks equally apply to actions ; that is to say, every action must 
have an owner and also a subject, and no action can originate, terminate, or be in any 
way modified otherwise than by the happening; of some event. It will be more con- 
venient, however, to treat the subject with reference to rights only, leaving it to be 
understood that what is said will in general apply equally well to the case of actions. 
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perceptible to the senses — or incorporeal ; that is, such as the mind 
alone can perceive. 

The most important instances of the latter class of things are those 
presented by patent-rights, copy-rights, franchises, and other monop- 
olies, and also trade-marks ; and it is on account of these only that 
the distinction between corporeal and incorporeal things necessarily 
arises ; for, though the term " incorporeal things " is used both in our 
own and the Roman law to denote easements or servitudes and also 
obligations, these matters can be considered quite as well, and per- 
haps better, without regarding them as things. Thus a servitude or 
easement is nothing but a right in land, and the land is really the sub- 
ject of the right ; and so, in the case of obligations, it is the person 
who owes the obligation that is really the subject of the right. 

There are numerous other divisions of things, such as into things 
movable and immovable (or lands and chattels), principal and accessory, 
fungible and infungible ; and to these should be added the important 
distinction made in the Roman law between single and collective things 
— (universitates rerum), such as a flock of sheep, a stock of goods, etc.; 
the latter of which, though composed of corporeal things, are in reality 
ideal or incorporated, being regarded as continuing the same notwith- 
standing a change of the particular things composing them. 

Every right, as we have observed, originates in the happening of 
some event or series of events, and a right can be varied or termi- 
nated only by the same means ; but there are many events that do 
not affect rights in any way ; and the converse of the proposition, 
therefore, is not true. Events by which rights are affected may be 
called juridical events, and it is with these alone that jurisprudence is 
concerned. 

Juridical events are of two classes, viz. : acts or events occurring by 
human agency, and accidents, or events occurring without human 
agency. 

An event of the latter class is quaintly called, in our law, "Actus 
Dei ;" and it is a maxim "Actus Dei nemini facit injuriam." 

The term act in its proper sense necessarily implies a volition, or act 
of the will ; and hence does not include what are improperly called 
involuntary acts — as, for instance, what a man does in his sleep, or in a 
state of total mental aberration. 

It is also to be observed that, as to parties whose jural relations are 
being considered, the acts of third persons are in their effect the same 
as accidents ; and, as to such persons, may be called accidents. And 
hence the maxim, Res inter alios acta alteri nocere non debet ; which, 
though usually applied only to limit the effect of a judgment to parties 
and privies, yet rests upon the principle I have stated, and equally 
forbids in any other case that parties should be affected by the acts of 
strangers. 

Acts are divided into transactions or acts which operate to transfer 
a right, or to create an obligation, as for instance a grant — and those 
things which do not ; as, for instance, the manufacture of goods, or 
the appropriation of unappropriated property ; which may be called, 
for lack of a better term, acts of original acquisition. 

Transactions are either contracts (under which head we include 
grants and other executed contracts) or injuries, the latter including 
violations of contracts, and torts, or violations of rights of ownership. 

Acts may also be divided into private acts, or acts of private 
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persons, and political acts or acts of the government ; which latter are 
e\\htT judicial or legislative ; the last being variously called Acts of the 
Legislature, or of Congress, or of Parliament — as the case may be — 
or Statutes. 

The subject of legislative and judicial acts will be treated of at 
length in the third part of this work ; to which also properly belongs 
the subjects of Torts and that of Contracts. But the last will require 
some observations here, in order that we may be in a position to un- 
derstand the nature of the law of private right. 

§ 5. Definition 0/ Contract, and its Place in the Law. 

A contract is defined by Blackstone to be " An agreement, upon 
sufficient consideration, to do or not to do a particular thing.'" Other 
English and American authorities omit from the definition the element 
of consideration," but otherwise follow Blackstone. All, with excep- 
tion of Mr. Wharton, whose views will be again referred to, agree in 
defining contracts so as to include only executory contracts, or obliga- 
tory promises, excluding executed contracts, such as grants, sales, etc. 
But the latter are universally regarded as a species of contract, and 
the definition, therefore, cannot be accepted without giving to the 
term " contract " a narrower meaning than is justified by usage. 

Another definition must, therefore, be sought that will include at 
once both classes of contracts ; and this is, in fact, suggested by the 
class of contracts omitted from the common definition — /. e., executed 
contracts. These obviously are mere agreements for the transfer of 
rights ; and this, upon a little consideration, will appear to be equally 
true of executory contracts. For, as we have already observed, an 
obligation, in its ultimate analysis, gives rise to a right in, or over, the 
obligator himself ; and hence, by an obligatory promise, or executory 
contract, there is, in fact, transferred to the promisee a power to con- 
trol the action, or determine the conduct, of the promisor, which pre- 
viously belonged to the latter. An executory contract, therefore, is, 
in its essential nature, the transfer by the promisor to another of a 
right in himself. For, in spite of our natural aversion to such a view 
of the case, all rights of obligation consist in a limited dominion over 
the obligor, which differs in degree only from the dominion a master 
has over his slave ; and, looking to the bottom of the matter, the 
obligor is, to the extent of the obligation, the property of the obligee, 
precisely as land subject to an easement is, to the extent of the ease- 
ment, the property of him in whom it is vested. And hence, accord- 
ing to a common and not improper usage, obligations are classed as a 
species of property ; though this is euphemistically expressed by say- 
ing that the subject of ownership is the obligation, instead of the 
obligor. 

All contracts, therefore, may be regarded merely as agreements for 
the transfer of rights ; and as there is no other conception of con- 
tract which applies equally to executory and executed contracts, this 
must be accepted as the basis of the true definition. 

Such agreement, however, is to be understood as referring, not (as 
is often supposed) to the secret wills or intentions of the parties, but 

' 2 Com. 442. 

' Sturgisv. Crowinshield, i Wheat. 197 ; Parsons, Cont. 6; N. Y. Civil Code, 744. 
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to their acts, or expressed volitions ; for obviously it is the latter only 
that are to be regarded. Thus, if I promise, upon sufficient consider- 
ation, to pay to another a certain sum of money, but with no inten- 
tion of doing so, a contract exists, notwithstanding the entire lack of 
will or intention on my part to perform it. So in the case put by 
Paley, when Temures proposed to the garrison of Sebastia that, if 
they would surrender, no blood should be shed, he in effect contracted 
to spare the lives of the garrison upon their surrender — such being the 
obvious meaning of his proposition, though at the time of making it 
he secretly intended to bury them alive, as he in fact did. It is, 
therefore, in the concurrence of assents, or expressed volitions, rather 
than the union of wills, that a contract consists. 

Nor is it necessary that the expression of assent should be simul- 
taneous, for in fact such simultaneousness is in many, if not in all, 
cases impossible. All that is required to constitute a contract is that, 
to an unrevoked subsisting expression of assent, there be a concur- 
rence of the assent of the other party.' 

A contract, therefore, may be defined as an agreement or concurrence 
of parties in the expression of an assent to the transfer of a right from one 
of the parties to the other, or to a third party j the term "party" being 
used (as it is commonly used in the law) to denote, not necessarily 
one person only, but two or more, when there are more than one con- 
tracting or contracted with. 

Generally where one contract occurs there is also another, the one 
being the consideration of the other. Thus, where A agrees to per- 
form labor for B, and the latter to pay him for it, there are two execu- 
tory contracts, or promises ; so, when A sells and conveys property to 
B, who gives him his note for it, there are two contracts, one executed, 
and one executory; and so when A conveys property to B, and B pays 
him for it in cash, or by conveying to him other property, there are 
two executed contracts ; and in each of these cases the one contract 
constitutes the consideration of the other. And upon this fact Mr. 
Wharton bases his definition of a contract, which he defines as "an 
interchange by agreement of legal rights."" But, obviously, this defi- 
nition excludes an important class pi contracts — namely, gifts or gra- 
tuitous conveyances — in which there is only the one contract ; namely, 
that of the donor to the donee. 

Upon the same fact — that is, upon the general concurrence of con- 
tracts in pairs — is based also the division of contracts into unilateral 
and bilateral ; but this distinction is clearly inadmissible. Every con- 
tract is in one sense bilateral — that is, it needs the concurrence of two 
parties to constitute it — but it is in all cases a mere single agreement 
for the transfer of a right ; and, hence, what is usually called a bilat- 
eral contract is not a single contract, but two separate contracts ; and 
it can only produce confusion to consider them as one. 

' According to Kant, ' ' a contract is effected only by the combined or united wills of 
both (parties), and consequently so far only as the will of both is declared at the same 
time or simultaneously. " This, he justly remarks is, as a matter of fact, impossible ; and 
hence arise difficulties which can be removed only by the "transcendental deduction of 
the conception of acquisition by contract " (Philosophy of Law, Hastie, 102) — a method 
which, I confess, I do not quite understand. A simpler solution is to reject the false 
assumption which gives rise to the difficulty, and to recognize the obvious fact that a 
contract consists, not in the concurrence of the secret volitions of the parties, but in the 
concurrence of their acts of assent ; which need not, and, indeed, as Kant very conclu- 
sively shows, cannot be simultaneous. * Wharton on Cont., sec. i. 
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It is obvious, from our definition, that contracts are to be regarded 
as a mere means by which rights are transferred, and hence they be- 
long to the general subject of juridical events. 

In the case of an executed contract, the right transferred is a right 
of ownership, or in rem; in the case of an executory contract, a right 
of obligation, or in personam. The subject of contracts is, therefore, 
involved in the consideration of each of these classes of rights ; and, in 
the former, to an even larger extent than in the latter. For nearly all 
rights of property originate in contract, and the law. of property is, 
therefore, in the main but an application of the principles of contract.' 

Rights of property, however, do not originate exclusively in con- 
tract, but may originate in other juridical events ; and the same is 
true of obligations. Hence, neither the law of property nor that of 
obligations can be considered as a branch of the subject of contracts ; 
nor can the subject of contracts be considered as belonging to either 
the subject of ownership or that of obligations ; though the law of 
both of these subjects, as we have seen, consists to a large extent in 
the application of the principles of contract. Hence, contracts must 
be considered as belonging to the preliminary subject of juridical 
events ; which, as constituting the only means by which rights can be 
originated, transferred, terminated, or in any way affected, must be 
considered before the detailed investigation of rights can be entered 
upon. 

§ 6. Of the Arrangement of the Law with a View to Its Exposition. 

It is obvious that rights may be considered, and for that purpose 
divided, according either to the persons to whom they belong, the 
subjects to which they relate, or the juridical events in which they 
originate ; and in fact it is, for different purposes, necessary to use in 
turn each of these principles of division. 

Thus, in order to segregate the subject of Private Right ijus pri- 
vatum), and to treat it independently, it is convenient to distmgush it 
from Public Right {jus publicum) — the former treating of the rights 
of individuals, the latter of those of the State, and the division, there- 
fore, being obviously based upon a* regard to the owners of rights, or 
persons in whom they are vested. 

Again, with regard to private rights it is convenient for certain pur- 
poses to divide rights into two classes, according to the persons in 
whom they are vested, viz.: into rights vested in persons of normal 
status {sui juris), and those vested in persons under disability {alierd 
juris) ; and upon this distinction is based the division of the law into 
the jus personarum a.nAjus rerum — terms singularly inappropriate, and 
which have given rise to much misapprehension and confusion. 

Another and more important division of rights is according to their 
subjects, viz.: into rights of ownership and rights of obligation — the 
subjects of the former being things, or persons occupying a position 
analogous to things, and those of the latter being obligations. 

Finally, rights may be divided, according to the events in which 

' This has been remarked by Mr. Bingham, the only author I know who seems 
fully to have appreciated the fact: "Individual rights to land," he says, "depend 
upon the application of contracts, and can be sustained on no other foundation. It 
follows, therefore, that in all or most cases of dispute in regard to individual property 
in land, the questions that may arise are questions concerning contracts." (Law of 
Real Property, lo.) 
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they originate, into rights arising from contract, those arising from 
tort, etc. ; and this, in fact, is the division we have adopted of rights 
in personam. 

Nor would it be unprofitable to consider rights in rem from the same 
point of view, if for no other purpose than to perceive the important 
truth that the law of property, real and personal, including equity as 
well as law, and equitable as well as legal estates, is in the main but a 
mere application of the principles of contract. 

In view of the different principles of division that may be followed, 
there is obviously room for much variety in the arrangement of the 
law for the purpose of its exposition, and accordingly different writers 
will vary in their treatment of the subject. But there seems to be a 
general concurrence among the best class of writers in the division we 
have adopted, viz.: into Public and Private Right (^jus publicum a.nd jus 
privatum), with subdivision of the latter into Eights and Actions, and 
of each of these into Rights or Actions in rem and in personam. 

This (omitting the division ixxto Jus personarum axidjus rerum, which 
was a mere contrivance for the purpose of making a place for the 
treatment of the subject of status, and may well be dispensed with) is 
substantially the arrangement of the Institutes, in which, omitting the 
jus personarum, the various subjects of the law are arranged under the 
three general heads of Dominium, Obligationes, and Actiones, the first 
two corresponding to rights in rem and in personam. 

And this is, perhaps, to be preferred to the arrangement of the law 
of private right under the head of Rights and Actions, which we have 
adopted. For rights of ownership, rights of obligation, and actions 
are disparate subjects, and cannot be regarded as separate and inde- 
pendent parts of the law, but rather as each in itself constituting the 
law in a certain aspect. Thus the subject of ownership (including 
under that head all rights in rem) may be regarded as coextensive 
with, and therefore as in fact constituting, the law — obligations and 
actions being regarded merely as means of effectuating the princi- 
ples of the law of ownership. Or the law may be regarded simply as 
the doctrine (including both the science and the art) of obligations, 
the subject of actions being regarded merely as the means of enforc- 
ing obligations, and the subject of rights of ownership (out of which, 
as we shall see, all obligations arise) as merely part of the doctrine of 
obligations. Or the law of private right may be regarded (as I pro- 
pose in the following chapter to regard it) merely as the doctrine of 
actions, and the doctrine of rights, whether in rem or in personam, 
merely as a subsidiary part of the doctrine of actions. 

Whichever arrangement be adopted, however, the exposition of 
rights in rem and in personam should be preceded by a general part, 
treating of the nature of rights, and of the method, first principles, and 
subject-matter of right ; which subjects constitute the necessary pro- 
legomena to the detailed exposition of rights. And in this part should 
be considered at length the subject of juridical events — in which 
alone rights originate, and by which alone they can be transferred, 
or in any way affected ; and under this head especially the subject of 
contracts, and that of legislative and judicial acts ; and in connec- 
tion therewith the subject of Hermeneutics, or the art of interpreting 
language and other signs by which human intention is expressed. 

To this part of the law especially belongs the subject of contracts, 
for which no other place can in fact be found. For the whole subject 
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of property, including both the legal and equitable doctrine, as well as 
that of obligation consists — as we have already observed — in fact 
almost entirely of a mere application of the principles of contract.' 



CHAPTER II. 

OF THE NATURE OF RIGHT, AND OF THE LAW OF PRIVATE RIGHT, 
AND THEIR RELATION TO EACH OTHER. 

§ I. Division of the Subject. 

FROM what has been said, it is obvious that the Law of Private 
Right consists of, or rather embraces, two principal subjects, 
viz., the Science or Doctrine of Rights, and the Doctrine of 
Actions ; and it will, therefore, be necessary for us to determine the 
nature of each of these and their relation to each other. The former, 
which may appropriately be termed Right, is simple in its nature, and, 
as will be seen, eminently susceptible of clear definition and accurate 
and scientific exposition. The latter is of a complex nature, being 
inextricably involved with the subject of rights, and hence is more 
difficult to explain. The former, therefore, must first be considered. 

§ 2. Of the Nature of Right. 

Right, as we have indicated, may be defined simply as the science 
or doctrine of rights ; and, to understand fully its nature, it will be 
necessary for us to investigate the nature, and to determine the defi- 
nition, of rights ; and this will be done in a subsequent chapter. But, 
for our present purpose, it will be sufficient to call attention to one 
element only in the signification of the term "a Right," or "Rights," 
which is that, in its proper sense, and as universally used, it connotes 
and necessarily implies the quality of Tightness. Thus, to say one has 
a right to property, is but another mode of saying that it is right for 
him to have it ; or to say that he has a right to the payment of a debt, 
or to the performance of any other obligation, is only in effect to say 
that it is right for him to exact it. 

Hence, the supposed distinction between legal and moral rights 
and between legal and moral justice, now so generally received, and 
which has had so much to do with the existing imperfect and confused 
state of legal thought, is inadmissible. 

All rights are moral rights ; and it is as much a contradiction in 
terms to speak of a right that is not a moral right as to speak of a 
square circle or a four-sided triangle. It is thus that the term is uni- 
versally received, except by a small clique of jurists, who find it im- 
possible to reconcile their theory with this obvious meaning of the 
term ; and in this sense is the proposition to be understood when we 

' This fact is obscured in the English law by the prevalent error, to which we have 

referred— from which Mr. Wharton is the only writer on contracts who is exempt of 

defining contracts so as to include merely executory contracts — an error the more 
strange from the fact that it is not only in conflict with the decisions, but also with the 
practical view taken, in spite of their theory, by all writers on the subject of contracts. 
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say that it is the function of tfie State to protect and enforce rights 
or to administer justice, which is but the observance of rights, or the 
rendering to every man his right ;' by which is meant nothing else 
than rights and justice in the familiar and proper sense of the term. 
It is thus, for instance, we use the term when we say, with Blackstone, 
that " the principal aim of society is to protect individuals in the en- 
joyment of these absolute rights which were vested in them by the 
immutable laws of Nature ;" or when we say, with Cousin, " Govern- 
ment, in principle at least, is precisely what Pascal desired — justice 
armed with force ; " and in this sense the terms are used, and the things 
noted by them guaranteed to us, in the Great Charter, the Bill of 
Rights, and other fundamental laws of English liberty, and in the 
Declaration of Independence, the Constitution of the United States, 
and the constitutions of the several States. For the State to give 
us under the name of justice anything but justice, or the protection 
of our rights as thus understood, would be to " palter with us in a 
double sense ; to keep the word of promise to the ear, and break it to 
the hope." 

To verify these remarks, we have only to glance over the several 
classes of rights which are, in fact, enforced by the States. When we 
speak of the right of personal liberty or self-ownership, or of the 
rights of a father in his child, or of a child to the protection and sup- 
port of his father, or of the right to property, whether produced by 
the hand of the owner, or vested in him by the grant either of another 
individual or the State ; or when we speak of the right to the return 
of property which one has deposited with another, or of which he has 
been wrongfully deprived, or of the right to the repayment of money 
loaned, or to compensation for an injury, or of the right to the per- 
formance of any other obligation — we speak of things not created by 
the will of the legislature, but by the principles of natural right as 
developed and established in the popular conscience, which rest not 
upon the arbitrary will of man, but upon that law which, as Coke 
says, " God, at the time of the creation of the nature of man, infused 
into his heart for his preservation and direction."" Hence, these 
rights do not differ essentially under different systems of law. They 
are not one thing in America, another in England and its colonies, 
and still another in the several countries of modern Europe ; but they 
are everywhere substantially the same ; and we may travel through- 
out the civilized world without finding them materially affected. And 
it is, in fact, in this general recognition and firm establishment of hu- 
man rights that the superiority of modern European civilization essen- 
tially consists. 

Rights, therefore, being not artificial creations, but natural phe- 
nomena, the theory of rights must be a true science; and this science 
belongs at once to morality and to the law, and constitutes a province com- 
mon to both. Nor does it vary essentially in its nature, whether viewed in 
the one aspect or the other. 

The proposition italicized constitutes what I conceive to be the dis- 
tinctive principle of the true theory of jurisprudence. It rests, how- 
ever, as we have seen, upon the proposition that the term, a right, or 

^ Jf-usHtia est constans et perpetna voluntas jus suum cuique trihuere. {Inst, i, i.) 
This is a definition of the virtue. Justice in the abstract consists in rendering to every 
man his right, or, in other words, in the observance of rights. 

* Calvin's case. Rep. 12. 13. 
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rights, connotes or necessarily implies, the quality of Tightness or 
moral rectitude — a notion extremely difficult to define, and with refer- 
ence to which there are many conflicting theories. It would seem in- 
cumbent upon us, therefore, to determine here what is meant by the 
term right, when used in this sense, i. e., as expressing a quality, or, in 
other words, to fix the meaning of the adjective right, arid the test, or 
standard by which right and wrong are to be determined. This 
problem will be considered more fully in a subsequent chapter; but for 
the present it will be sufficient to remark that it is not in fact neces- 
sary for us to determine it, and that it will make no difference in our 
reasoning what theory as to the abstract nature of right may be 
adopted, provided only that the reality of moral distinctions, and the 
possibility of perceiving them be admitted — the former of which 
propositions is attested by the common consciousness, and the latter 
by the common experience, of mankind, and both are necessarily 
assumed in all theories of morality properly so called. We, therefore, 
do not attempt to define the term right otherwise than by saying that 
we use it in its ordinary acceptation, ais denoting a universal and ap- 
parently necessary conception of human consciousness, leaving it to 
the reader to adopt a more specific definition, according to the theory 
he may prefer; as, for instance, that it consists in comformity to the 
will of God, or to Nature, or to universal order, or to the end or destiny 
of sentient beings, or to utility, or tendency to promote the happiness 
or welfare of mankind. 

All that it is necessary for us to assume, I repeat, is the existence of 
moral distinctions. When this is admitted, all theories as to the 
nature of the law, if logically developed, must substantially agree. 
Hence all theories of jurisprudence may be classed in the one or the 
other of two categories, viz., those which admit, and those which deny, 
this proposition ; and to verify this remark, before proceeding directly 
with our subject, we will briefly refer to the several theories of juris- 
prudence now more or less extensively prevailing. 

§ 3- Of the Several Theories of Jurisprudence. 

The term "jurisprudence" may denote either the science of rights 
or that of the law, according to the sense in which we use the term 
jus; but it may be appropriately used to denote either, distinguishing 
the former by the term " theoretical," and the latter by the term 
" positive " or " practical jurisprudence." 

The essential characteristic of the theory of jurisprudence here 
expounded is, that it asserts that the end of the law is the realization 
of rights, or the administration of justice, in the familiar and proper 
sense of those terms; and, hence, that the science of rights or of .jus- 
tice, in the same sense that it constitutes a department of morality, 
also necessarily constitutes a part of every system of law. Opposed 
to this is the theory of Austin, referred to in our introductory chapter, 
which has been generally accepted by English and American jurists, 
and which asserts that the law has nothing to do with rights or jus- 
tice in the ordinary sense, or, as they are termed, moral rights and 
moral justice ; but that the rights with which it has to deal, and in 
fact the only rights which in a proper sense can be said to exist, are 
merely such legal powers or privileges as may be granted by the State, 
and therefore mere creatures of its will. The latter theory — resting 
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for its foundation, as it does, upon the notion that the law is merely 
legislation — may be appropriately termed the " legal," and the for- 
mer — which regards the law as a means of realizing justice or of en- 
, forcing rights — the "jural" theory of jurisprudence. And we will 
accordingly, for convenience of reference, make use of these terms to 
distinguish the two theories. 

Of the legal theory, assuming the correctness of its first principle, it 
may be said that it is in the main logical and consistent ; and, as de- 
veloped by Austin, it has at least served the purpose of showing by 
actual experiment the applicability of a strict logical method to the 
law. His exposition of it, indeed, stands unrivaled as an example of 
accurate and profound analysis and consistent and intrepid logic ; and 
to this, doubtless, is to be ascribed the remarkable domination of his 
genius over the English mind, in morality and philosophy, as well as in 
jurisprudence — a domination unparalleled, except by that of Aristotle 
over ancient and mediaeval thought generally. But the theory, when 
logically developed, is so in conflict with the actual character of exist- 
ing law, and so subversive of human rights and liberty, and of the 
very foundations of justice and of morality generally, that Austin's 
own statement of it may be taken as a reductio ad absurdum. 

Its general acceptance is to be accounted for by the difficulty of 
explaining the co-existence in the law of the rational or scientific ele- 
ment with the accidental and arbitrary, or, in other words, the histori- 
cal element, of both of which, in spite of their apparent incongruity, 
the law undoubtedly consists. But upon an analysis of the law, this 
difficulty disappears, and it becomes easy to perceive how the two 
elements may, and in fact do, co-exist ; and this will still more clearly 
appear when we come to investigate more particularly the method 
and principles of right, to which the third part of this work will be 
devoted. 

The advocates of the jural theory may with propriety be termed 
Xht. jurists ; and this use of the term is justified by the fact that the^ 
theory has been generally received, and, in more or less explicit terms, 
asserted, by the jurists both of ancient and modern Europe, except 
those of England and America in the current century. 

Modern jurists have indeed been divided into two schools, corre- 
sponding to the distinction between theoretical and positive morality, 
and called respectively \h^ philosophical sxA the historical schools ; but 
this division indicates rather a difference of method than of essential 
theory. 

The historical school regards the law as consisting of the jural prin- 
ciples, or notions of right and justice, established in the manners and 
customs of the people, without seeking any further foundation for 
those principles than the fact that they are so established ; or, in other 
words, they regard the law as resting upon custom. This conception 
is embodied in the old definition of the common law of England as 
consisting of the general customs of the realm ;' and also in one of 
the definitions of the jus gentium of the Roman lawyers as being "the 
law or jus commonly observed by all men " (^jus gentium est quo gentes 
humance utuntur). And this, indeed, is the primitive conception, not 
only of justice, but of morality generally, as is indicated by the ety- 
mology of that term, and also by that of the kindred terms " ethics," 
" mores," " dtxij," etc. 

' I Blackstone, Com. *62, *67. 
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We find, however, universally accompanying the principles thus es- 
tablished, the .conception of just and unjust. This is recognized by 
the historical as well as by the philosophical jurists ; but they differ in 
this, viz.: that the former accept the received principles of right, or* 
at least the more fundamental of them, as ultimate facts, while the 
latter hold they are in the main but expressions, more or less accurate, 
of necessary truths which are susceptible of scientific proof. In other 
words, the one asserts, and the other denies, or rather fails to recog- 
nize, the scierttific nature of the principles of justice or right, and of 
morality generally.' 

The historical theory corresponds precisely with the etymology of 
the term "Jus," which is derived from Jur, to bind,° and originally 
denoted merely the aggregate of the principles or rules regarded by 
the community as binding or compulsory on men in their dealings 
with each other. The philosophical theory corresponds with the later 
signification of the term, and to that of its derivative, justitia, and of 
its modern equivalents, right, Recht, droit, etc. And the difference 
between the two schools is, perhaps, precisely indicated by the advance 
from the primitive conception originally denoted hyjus to the concep- 
tion of right or justice as now commonly held. 

The historical theory is, therefore, inadequate rather than false, 
and is in fact included in the philosophical ; for in jurisprudence, as 
well as in morality generally, the practical standard to which rights 
are habitually referred, and by which they are in fact determined, is 
the general conscience, or, to use the Greek term, vofio^ — or, in other 
words, the concurring moral convictions of the people ; and both 
schools hold this to be the legitimate, and indeed only possible, prac- 
tical standard. The philosophical jurists, however, while they accept 
received notions as the practical standard, go further, and hold that 
these notions should be subjected to the test of reason, in order that 
they may be either scientifically vindicated, or, if wrong, gradually 
corrected. We may, therefore, class the two schools together under 
the common appellation of jurists. 

Accordingly, we find that the older jurists pass habitually and un- 
consciously from one school to the other. Thus, the old common 
lawyers, while they defined the law as consisting of general customs, 
also asserted that reason was the life of the law, and, indeed, that the 
law itself was nothing else but reason. So the Roman lawyers defined 
th.e. jus gentium as t\\& Jus commonly observed by all peoples, and also 
as t\i& Jus which reason has established among all men. So also Aris- 
totle defines the vofioi; x<nv6^, or common law, as " the unwritten rules 
which appear to bp recognized among all men," and also as " that- 
which is conformable merely to the dictates of Nature." 

§ 4. Of Right as an Element of the Law. 

Whether considered as a branch of morality, or of the Law, Right, 
or the Science of Rights, is, of all branches of Moral and Political 
science, the most vitally important. For the term " rights " includes 
in its signification, every claim which men can have to personal liberty 

' This remark is, however, to be understood as applying only to the fundamental 
principles of jus ; for otherwise both schools have treated the law scientifically, and 
the former — as, for instance, in the case of Savigny — with perhaps more success than 
the latter. ^ Skeat, Etym. Diet. ; Leverett, Lat. Lex. 
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or security — to the acquisition and use of property, to the existence 
and enjoyment of the family relations, and even to lif^ itself ; and the 
term " law " denotes, as the principal of the subjects included in its 
signification, the practical means by which, in each State, these vital 
claims are enforced or protected, and thus practically realized. The 
science of jurisprudence, therefore, deals with the very foundations 
of the social order — the necessary conditions of its very existence ; 
and the problems presented by it are in fact the fundamental problems 
of all social and political philosophy.' Its importance, therefore, can- 
not be exaggerated ; and, in view of the breaking up of old opinions 
and beliefs now going on, and the manifestly impending dissolution 
of many of the existing social and political institutions, it will not be 
extravagant to say that it presents itself to our modern civilization as 
the riddle of the Sphinx, which must be solved under the penalty of 
extinction. 

It is, however, with Right as an element of the law that we are for 
the present concerned ; and to this we will confine our attention. In 
this aspect, as we have said, it is of essentially the same nature as 
when considered as a department of morality ; but — as is the case 
with all sciences considered with a view to their practical application 
— it is in some respects modified, and to some of these modifications 
we will briefly refer : 

The most important of these modifications results from the fact 
that right, considered as a branch of morality, deals only with 
abstract cases, and is unembarrassed by questions of fact ; but it is 
otherwise with the law, which has to deal at once with questions of 
right and questions of evidence. Such questions of evidence in gen- 
eral arise only in actual cases coming before the courts for adjudica- 
tion, and the general principles of right in such cases are not affected; 
but often it is necessary to deal with cases by classes, and to deter- 
mine in advance what evidence shall be required, or shall be suflEcient, 
for the proof of certain classes of facts. Such provisions find their 
justification in the danger of perjury, and in the probability that to 
allow oral testimony as to such classes of facts would as often result 
in the violation of rights as in their vindication. Hence the necessity, 
or supposed necessity, of such legislation as the Statute of Frauds 
and Perjuries, and of such rules of law as that which makes a written 
instrument conclusive, and forbids the introduction of oral evidence to 
contradict or vary it ; and of an analogous character are also such rules 
as that simplex commendatio non nocet, and others of a like sort. And, 
indeed, nearly all legislation designed to affect the determination of 
rights is of this kind. Hence, it is easy to see that the theory of right, 
when considered with reference to its practical application, must be 
profoundly modified by its implication with questions of evidence. 

It must also be modified, and to a still greater degree, by the fact 
that the above and other rules for the practical application of the 
theory of rights must, from the nature of the case, be the result of 

' To ignorance on this point are to be attributed the numerous schemes invented 
for the regeneration of the world — such as Socialism, Communism, Nationalization of 
land, Protection, and other forms of utilitarianism. In view of which, we may well 
say, with the peasant in Erckmann-Chatrian's tale : ' ' Mon Dieu, quand done les 
hommes seront-ils justes?" I do not include in my reference Nihilism, because in 
view of the evils suffered by mankind from governments, and political institutions, it 
is but an exaggeration of a very natural and proper feeling ; or Anarchism, because I 
do not know but that it is the ideal toward which all political organization should tend. 
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human instrumentality, which is always and necessarily imperfect. 
Hence mistakes and blunders will be made, and, under the influence of 
custom and precedent, become stereotyped in the law. For, while all 
questions of right are essentially the same wherever and however they 
be considered, yet, with reference to the mode in wHich such rights shall 
be enforced — or, in other words, with reference to actions — there is 
room for infinite variety. And hence, in different systems, the forms of 
actions which, as we have said, constitute the formulae in which the 
law for practical purposes is expressed, in fact differ greatly, and are 
more or less adequate or inadequate for the purpose for which they 
are designed, viz., the administration of justice. Thus, in our own 
and in the Roman law, the legal actions — which were the actions origi- 
nally devised — proved altogether inadequate ; and this in both systems 
gave rise to the equitable jurisdiction by which equitable actions were 
devised for the purpose of supplementing and correcting those exist- 
ing at law. And so now, in England and generally in this country, 
all the old forms of actions are abolished, and the fundamental prin- 
ciple, ubi jus ibi remedium, allowed an almost unrestricted application. 
Still, however, the technicalities of the old system to some extent 
retain their influence, and we have added also many others of our own ; 
and, hence, there still remains, and indeed to some extent there must 
always remain, a divergence of practice from theory. 

§ 5. Of Actionable and Non-Actionable, or Juridical and Non-Juridical 

Rights. 

From these causes it results that, while in theory actions should 
correspond precisely with rights, in practice they fail to do so, and 
thus many rights are without the corresponding remedy. Hence, in 
practical jurisprudence, we have the distinction, unknown to the the- 
ory of right, between actionable and non-actionable, or, as they are 
otherwise called, between juridical and non-juridical, rights' — a dis- 
tinction in theory extremely important to observe, and with reference 
to practice no less so ; for there is no fallacy more common and more 
pernicious in its consequences than to infer, from the non-existence of 
an action or remedy, the non-existence of the right. It was said, in- 
deed, by Chief-Justice Holt," that a right without a remedy is a vain 
thing ; and, in the connection in which it was said, the remark was 
true, and embodied a principle which may be called the vis medicatrix 
of the law, namely, that no right shall be .suffered to be without a rem- 
edy, or, in the words of the maxim, ubi jus ibi remedium; for it is the 
recognition of non-actionable rights, and of the necessity of providing 
remedies for them, which in the past has produced and governed the 
development of the law, and which is no less essential to its future 
development, whether that is to-take place in the main spontaneously, 
as heretofore, or to a larger extent by legislation. But, under the 
influence of prevailing theories, this maxim has been perverted, and it 
is now the prevailing notion that where there is no remedy there is no 
right ; or, as it is otherwise expressed, that the actual power of en- 
forcement is an essential element of a right.^ 

' Kaufman's Mackeldey, Int. i, I, 12. * 2 Ld. Raym. 957. 

' Holland (Jur. 62, cited infra, p. 61 ) : " Every right is, as such, accompanied by a 
power of compelling the performance of, or forbearance from, some positive act. In 
the absence of such a power, no right, properly speaking, is conceivable." (Thibault: 
Lindley's trans., § 5g.) 
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The contrary, however, is not only an obvious and necessary deduc- 
tion from the very notion of a right, but is very clearly recognized in 
our law. Thus, it is a well-settled principle that a right barred by the 
statute of limitatiops continues to exist, though the remedy be forever 
gone.' So, also, it has been repeatedly held with reference to con- 
tracts declared void by the usury and banking acts, and with refer- 
ence to conveyances of married women declared void by statute on 
account of defective acknowledgments, and with reference to mar- 
riages technically void for want of compliance with statutory provis- 
ions as to the mode of solemnization, that rights existed under and by 
virtue of such contracts, conveyances, and marriages, though expressly 
declared to be void by statute ; and, accordingly, subsequent statutes 
declaring them valid have been upheld on the ground that the vali- 
dating acts did not create new rights, but simply provided remedies for 
rights already existing." Otherwise such laws would be clearly uncon- 
stitutional ; for, on the theory that there were no pre-existing rights, 
they would operate to transfer the property of one set of persons to 
another, which is forbidden by all the American Constitutions, State 
and Federal.' 

The nature of rights, therefore, is not affected by the imperfections 
and defects of the methods provided for carrying them into effect ; 
nor is the science of rights, considered as a part of the law, in anywise 
different in its essential nature from the science of rights as a branch 
of pure morality. 

§ 6. Definition of the Law. 

In the beginning of our investigations, we defined the law of private 
right as consisting of the aggregate of the rules and principles by 
which the courts are governed, or are supposed to be governed, in the 
determination of questions of right presented to them for decision. 
In all cases, however, as we have observed, the immediate question 
before the court is simply to determine whether the plaintiff has an 
action against the defendant. It is only with actions, therefore, that 
the courts can deal directly ; with rights they can deal only indirectly 
through the medium of actions. Hence, the rules and principles by 
which actions are determined are, as we have said, the formulae by 
which the law of private right is expressed for the purpose of its prac- 
tical application, and the subject of actions is, therefore, obviously 
co-extensive with the law of private right, and in fact constitutes that 
law in its practical aspect. The law of private right may, therefore, 
be defined without impropriety simply as the doctrine or (using the 
term "science " in a loose sense) the science of actions; for this is but 
another form of our original definition. 

And this enables us to understand the one element of truth con- 
tained in the theory of Austin and the later English jurists. Accord- 
ing to that theory, the law consists of mere legal powers, or, as they 
are erroneously termed, legal rights ; or, in other words, of powers or 
so-called rights, created or at least recognized by the State, either 
through its legislative or its judicial department. And so, in one 

' Sichel V. Carillo, 42 Cal. 493. 

' Syracuse Bank v. Davis, 16 Barb. 103 ; Dentrel v. Waldie, 30 Cal. 144 ; Goshen 
V. Stonington, 4 Conn. 309. 

' The existence of non-actionable rights is also very fully recognized, and many 
important consequences deduced from it, in the Roman, and in the modern Civil Law. 
(Savigny on Obligations, Brown's Abridgment, sections 5-11.) 
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sense, it does; and if, instead of calling such powers rights, we call them 
actions, the theory may be accepted, at least so far as to admit that prac- 
tically, at any given time, the law of private right consists merely of the 
actions which are recognized and enforced by the courts. 

But the fundamental error of the theory is that it ignores the exist- 
ence of rights in any proper sense of the term, and regards the law as 
consisting only of mere arbitrary regulations, which is altogether a 
false view of the case; for, in every system of law, the rights which are 
established in the general conscience, or concurring moral convictions 
of the people, and which are generally recognized in the community, are 
recognized by the law, and actions are regarded merely as the means of 
effectuating such rights. And neither in our law nor in any other has 
the State ever attempted, except in certain well-defined cases herein- 
after to be referred to, to create or essentially to modify rights. 

It is, indeed, conceivable — though not in fact possible — that actions 
might be prescribed by law or legislation for every given state of 
facts, without any reference to rights, and jurisdiction in all other 
cases denied to the courts ; but this in fact has never been attempted. 
But the theory of the law has always been — as expressed in the maxim 
ubi jus ibi remedium — that actions shall be allowed in all cases where 
rights exist ; and the recognized function of the judges has consisted 
in finding appropriate remedies for such rights. In the exercise of- 
this function the courts have, at different periods, in different degrees, 
been controlled or influenced by rules established by precedent and, 
in lesser degree, by statutory regulations ; but in theory, and mainly 
in fact, their recognized function, as expressed in the old commis- 
sions, "facturt quod ad justitidm pertinet secundum legem et consuetu- 
dinem Anglice," has been to administer justice or to protect and en- 
force rights.' 

Hence Right, or the science of Rights, is necessarily a part of the 
law of Private Right ; and though, to the practical lawyer, whose aim 
is simply to know the law as administered, it is merely subsidiary, yet, 
in one sense, it is the principal part of it, for the protection of rights 
is the end and raison d'Hre of the law. 

§ 7. Historical Verification of the Jural Theory. 

The theory propounded in this chapter has been derived from a 
careful analysis of the law, from which it seems obviously and neces- 
sarily to follow. It may be added that it is also the theory upon 
which the actual development of the law invariably proceeds, and 
upon which alone that development can be explained. This will be 
found to be fully verified by the history of our own law, to which the 
second part of this work will be devoted ; and it is equally true with 
reference to the Roman law, which divides with our own the dominion 
of the civilized world. 

_ Every system of law begins with the mere establishment of a juris- 
diction, or power to administer justice in cases actually presented for 
decision ; and at this period of its history — outside of the laws or 
institutions by which such jurisdiction is established — there is in fact 
no law other than right or justice, as established in the common con- 
science.' Jurisdiction, then, at least at this period, is precisely what 

' "Etquidem initio civitatis nostra populus sine lege certa, sine jure certo pri- 
mum agere instituit omniaque nianu a regibus gubernabantur. Exactis deiude regibus 
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its etymology indicates — the power of declaring the right, or adminis- 
tering justice in actual cases presented ; or, as it has been defined, it 
is " an authority or power which a man hath to do justice in cases 
of complaint brought before him." ' 

From this condition, the law is in the main developed by the courts 
in the exercise of their jurisdiction, or, in other words, in the actual 
administration of justice ; and every step in its development has con- 
sisted not in the exercise of legislative power, but merely in the exer- 
cise of the judgment of the court upon the question of right pre- 
sented to it for decision. Hence it follows that the law — except to 
the limited extent to which it has been affected by statutory provisions 
— is in fact but an attempted application of the principles of jus- 
tice or right (in the words of Magna Charta, justitia vel rectum), to 
the jural relations of mankind ; and it follows also that, precisely to 
the extent to which the functions of the courts have been well per- 
formed (as in the main they have been), the law of private right is in 
fact identical with right or justice. 

In the exercise of jurisdiction, two functions devolve upon the judge, 
viz.: (i) That of determining whether there is an obligation upon the 
■defendant to the plaintiff, and a corresponding right in the latter ; and 
(2) That of applying the appropriate action to enforce the right, or — 
if his jurisdiction admits of it — that of devising such an action if it 
does not already exist. The former question is in all cases purely a 
scientific one — demanding only, for its decision, the exercise of the 
cultivated reason and judgment of the judge. In making his decision 
he is assisted by the opinions of other judges and jurists who have 
investigated the same or analogous questions, and his own decision is 
again considered and criticised by others. Thus the theory of rights 
has been developed by a strictly scientific process, more or less per- 
fectly applied, and (so far as the doctrine of rights is concerned) it is 
in fact, except where errors have occurred, a mere development of the 
principles of natural right universally recognized in all systems of 
law. And though this development has been obstructed, especially in 
our own law, by a lack of philosophical knowledge and of logical 
consistency and scientific method, yet on -the whole it has gone on 
with reasonable and ever-increasing consistency ; and even where it 
has erred, its errors have been quickly made apparent, and generally 
corrected, by the necessity of testing the deductions arrived at by 
applying them to actual practice, or have been ultimately eradicated 
by the establishment of some inconsistent principle. Hence, in every 
system of law, the theory of rights at all times more or less perfectly 
represents the notions of justice prevailing among the people, and is, 
as it were, a mirror reflecting the general conscience. And by this 
fact alone is the maxim to be justified, that every one is presumed to 
know the law ; for it is in the main written in his conscience, and 
otherwise the maxim would be unreasonable and absurd. Hence, the 
doctrine of rights, in the main without legislation, and often in spite 
of it, has in all civilized countries advanced hand in hand with civili- 
zation, and has become, like the water we drink, though, as it were, 
tinctured by locality, essentially the same throughout the civilized 
world. 

lege tribunitia omnes leges hse exoleverant iterumque ccepit populus Romanus incerto 
magis jure et consuetudine uti quam per latam legem." (Dig. i, 2, 2, §§ I, 2.) 
' Jacobs's Law Diet. , "Jurisdiction." - 
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Nor does the fact that principles of natural right are confirmed by 
statute, or consecrated by judicial usage and observance, in any way 
alter their essential nature; for it is the function of the State to provide 
for the administration of justice, and all law, however formulated, is 
therefore, in theory, an attempted expression or application of natural 
right; and hence, just so far as it answers the end of its existence — 
which in all civilized countries it very fairly does — it is, except so far 
as it provides for matters jurally indifferent, in fact natural right. 

Thus the principle that one has a right to the return of his property 
which he has intrusted to another, or of which he has been unjustly 
deprived by another, is a principle of natural justice logically dedu- 
cible from the principle of property, which is also a principle of the 
same kind ; and neither is the less a principle of natural rig:ht because 
it has been generally recognized and enforced in all political com- 
munities. Nor does a principle of natural right cease to be such even 
though its observance be enjoined by a statute. Thus the principles 
of personal liberty and security and of property still continue to be 
principles of natural right, although the provisions of Magna Charta, 
and also of all the American Constitutions, expressly enjoin their ob- 
servance and forbid their violation. So, also, the principle of the obli- 
gation of contracts is not less a principle of natural right in America 
than elsewhere, although the Federal Constitution expressly forbids 
the enactment of any law impairing their obligation. 

Hence the Roman law, like our own, is, as Celsus says of it, " a true 
philosophy," or "body of reasoned truth,'" differing from justice, as 
popularly received, simply in being a more scientific, and therefore a 
truer, expression of natural right. 

And this explains and justifies the parallel between the Roman law- 
yers and Greek geometers drawn by Leibnitz, who was conversant at 
, once with philosophy and the law, and of whom, it is justly remarked 
by Dugald Stewart, that "few writers, certainly, have been so fully quali- 
fied as he was to pronounce on the characteristical merits of both." 

" I have," says Leibnitz, " often said that, after the writings of the 
geometricians, there exists nothing which, in point of strength, subtility, 
and depth can be compared to the works of the Roman lawyers ; and, 
as It would be scarcely possible from intrinsic evidence to distinguish 
a demonstration of Euclid trom one of Archimedes or Apollonius [the 
style of each of them appearing no less uniform than if Reason her- 
self were speaking through her organs], so also the Roman lawyers all 
resemble each other, like twin brothers, insomuch, from the style alone 
of any particular opinion or argument, hardly any conjecture could be 
formed about its author ; nor are the traces of a refined and deeply 
meditated system of natural jurisprudence anywhere to be found more 
visible or in greater abundance. And even in those cases where its 
principles are departed from in compliance with language consecrated 
by technical forms, or in consequence of new statutes or of ancient 
traditions, the conclusions which the assumed hypothesis renders it 
necessary to incorporate with the eternal dictates of right reason are 
deduced with a soundness of logic arid with an ingenuity that excites 
admiration. Nor are these deviations from the law of Nature so fre- 
quent as is commonly supposed."" 

' " Philosophy is, or aims at becoming, reasoned truth.'' (l Grote's Plato, vii.) 
' To which may be added the following just and eloquent expressions of Cousin : 
" Universal and absolute law is natural justice, which cannot be written, but speaks 
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Hence, as we have seen, the law was defined by the Roman jurists 
and by our own Bracton as the science of the just and the unjust 
{j^sti atque injusti scientia), or, regarded in its practical application, as 
"the art of the good and the equal" {ars boni et aqui); "of which," 
says Bracton, following Celsus, " some one deservedly calls us the 
priests, for we conduct the cult of justice, and administer the princi- 
ples of sacred right." To the same effect, also, is the definition of 
Leibnitz, " who defines jurisprudence to be the science of right (scientia 
juris) on some case or fact being proposed ; " ' or, in his own language, 
as " the science of actions in so far as they may be termed just and 
unjust ; " " and of Suarez, who defines it as being " nothing more than 
a certain application of moral philosophy to regulate and govern the 
political morals of the State";" and with these definitions agrees 
Coke's proposition, that the Common Law is the " perfection of rea- 
son," or "nothing else but reason." 

It is thus that the law has in fact always been habitually regarded 
by the jurists of the Roman law, and by our own until lately ; and in 
view of the very nature of the conception of rights, as established in 
the most profound moral convictions of civilized peoples, and as em- 
bodied in all the fundamental laws of the English race, it is obvious 
that the law, which is but the expression, and attempted realization, 
of rights, cannot in theory be otherwise regarded. It is obvious also 
in view of the substantial identity of rights in the different States of 
the Union — each with its own independent system of law — and in Eng- 
land and its numerous colonies, and in all the independent states of 
Western Europe, that the part of the law in which rights are expressed, 
or, in other words, the substantive part of the law, is essentially iden- 
tical in all civilized countries. So that thus far the noble dream of 
Cicero is realized : '■'■Non erit alia lex Romce, alia Athenis ; alia nunc, alia 
posthac ; sed et apud omnes gentes et omnia tempora una' eademque lex 
obtinebit." For the law, by which rights are ascertained and determined, 
is no other than "right reason "; which "is itself a law, congenial to 
the feelings of Nature, diffused among all men, uniform, eternal ; nor 
does it speak one language at Rome and another at Athens, varying 
from place to place, or from time to time ; it addresses itself to all 
nations and to all ages, deriving its authority from the common Sover- 
eign of the universe "; and this is the law of which Brougham speaks, 
when he says, it is " a law above all the enactments of human codes ; 

to the reason and heart of all. Written laws are the formulas wherein it is sought to 
express, with the least possible imperfection, what natural justice requires in such and 
such circumstances. . . . Positive right rests wholly on natural right, which at 
once serves as its foundation, measure, and limit. The supreme law of every positive 
law is that it be not opposed to natural law ; no law can impose on us a false duty, 
nor deprive us of a true light." (Cousin : " The True, the Beautiful, and the Good," 
Lect. 15.) Nevertheless, although laws have no other virtue than that of declaring 
what exists before them, we often found on them right and justice, to the great detri- 
ment of justice itself, and the sentiment of right. Time and habit despoils reason of 
its natural rights, in order to transfer them to the law. What then happens ? We 
either obey it, even when unjust, ^hich is not a very great evil, but we do not think 
of reforming it little by little, having no superior principle that enables us to judge it ; 
or we continually change it, in an invincible impotence of founding anything, by not 
knowing the immutable basis on which written law must rest. In either case, all 
progress is impossible, because the laws are not related to their true principle, which 
is reason, conscience, sovereign and absolute justice. 

' Heron, Jur. 521, 

» Id. 523. 3 Id. 306. 
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the same throughout the world ; the same in all times. It is a law 
written by the finger of God upon the heart of man." ' 

In no other way can be explained the history of the adoption of the 
Roman law by modern Europe, and its subsequent influence upon 
jurisprudence and morality, and upon civilization generally. We are 
wont to speak of the renaissance of literature following the fall of 
Constantinople in the latter half of the fifteenth century, as the renais- 
sance par excellence ; but, if we have regard to the most vital elements 
of civilization, the true renaissance of European civilization must be 
dated back to the early part of the twelfth century, when Irnerius, an 
obscure professor of an obscure school at Bologna, rediscovered the 
Roman law for the modern world, and delivered his lectures on the 
Corpus Juris Civilis, as collected by Justinian. The eagerness with 
which there flocked to him, and to his successors, students from every 
part of Europe, numbering before the close of the century more than 
ten thousand, and, within- a short period afterward, twenty thousand, 
the rapid diffusion of the new learning by its enthusiastic disciples, its 
introduction into the universities everywhere, or rather the creation of 
universities for imparting it, the general reception of the Roman law 
as the common law of the civilized world, and its subsequent effect in 
developing scientific jurisprudence, of which it forms the basis, and 
international law, which is but an application of its principles, cannot 
be accounted for in any other way than by the recognition of the fact 
that the Roman law is, as Leibnitz says, " a refined and deeply medi- 
tated system of natural jurisprudence; " or, as it is often called, " writ- 
ten reason." 

' Heron, Jur. 148, 289. 
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CHAPTER L 

OF THE HISTORICAL DEVELOPMENT OF JURISDICTION. 

§ I. Of tJie Development of the Jurisdiction of the Courts of Law. 

THE English law — which, in modified form, constitutes the com- 
mon law of all the States of the American Union, except Loui- 
siana — was, in the main, developed in the practical administra- 
tion of justice by four courts, which existed in England from an early- 
period until they were abolished by the late Judicature Act, and which 
were known as the Courts of King's Bench, Common Pleas, Ex- 
chequer, and Chancery. 

Of these courts, the first three were vested with substantially the 
:same jurisdiction over civil cases, and were known as the Courts of 
Law ; the last, the jurisdiction of which differed materially from that 
'Of the others, both in its origin and nature, was called the Court of 
Equity. From this it resulted that the English law is composed of 
two distinct and independent systems of jurisprudence, which were 
•developed respectively by the Courts of Law and the Court of Equity, 
and which are known as Law and Equity. Hence, to understand the 
nature of this development, some account must be given of the origin 
•and growth of these two jurisdictions ; and of these, the former being 
:first in order of time, will first receive our attention. 

In Saxon times, justice was ordinarily administered by the county 
'Court and other local courts, and these continued by sufferance to 
•exist and to exercise a certain jurisdiction for some time after the Con- 
•quest. But the jurisdiction of these courts soon became practically 
■obsolete, and may, therefore, be left entirely out of account in con- 
sidering the development of the law. 

It may, therefore, be stated, without error, that upon the Conquest 
all jurisdiction vested in the King, and was exercised by him, either in 
person, with or without the advice of his council, or by special dele- 
gation to such officers or judges as he might choose to designate. 

At this period (with the exception of the county and other local 
courts — whose jurisdiction, as we have said, soon became obsolete) 
there were no regular courts or tribunals other than the King himself, 
who in fact, therefore, exercised an absolute and supreme control over 
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the administration of justice.' Hence all suits or applications for 
justice were made, in the first place, directly to the King, and consid- 
ered by him, or by his Chancellor, or the Keeper of his Seal, who was. 
the ministerial officer specially charged, among other duties, with 
assisting and advising the King in the exercise of jurisdiction, and. 
who, on that account, was said to be the keeper of the King's con- 
science. Thereupon, it was the function of the Chancellor to deter- 
mine whether the case was one calling for the intervention of the 
King ; or, in other words, whether, assuming the facts alleged to be 
true, the plaintiff was entitled to his action, and, in the ordinary- 
course of business, upon the determination of this question in the 
afifirmative, a writ was issued, called the original writ, which was in the 
form of a precept or mandate from the King, under the great seal, 
addressed to the sheriff of the county in which the cause of action 
arose, or where the defendant resided, commanding him to appear 
before some designated officer or judge, or before the King himself, 
or King's Court (Curia Regis), at a certain day to answer the com- 
plaint." Whether the case should be decided by the King or King's 
Court, or by some officer specially delegated, depended upon the nat- 
ure of the mandate, or, in other words, upon the will of the King.' 

In the latter case, in the earlier periods following the Conquest, there 
seems to have been no fixed rule as to the class of officers to whom 
cases were referred. In some cases the sheriff, the ordinary presiding 
officer of the county court, or some other judge especially appointed 
to preside over it, was designated ; in others, the writ was returnable 
to itinerant justices, commissioned from time to time by the King,, 
to hold independent courts ; and in the reign of Henry III. the latter 
became a permanent institution under the name of " Justices in 
Eyre," * but were afterward discontinued. 

In the mean time, the King himself was accustomed to exercise a. 
general and constantly increasing jurisdiction in his own court, called 
the " Aula," or " Curia Regis ; " and ultimately, upon the discontinu- 
ance of the justices in eyre — the jurisdiction of the local courts having- 
in the mean time become obsolete — the general administration of jus- 
tice throughout the realm became vested in it, and it " became the 
ordinary tribunal for the administration of justice in all questions, 
arising between subjects." ' 

It is difficult to ascertain from the current histories of the law the^ 
precise nature of the original constitution of this court ; but, accord- 
ing to the common account, it seems to have consisted, in the latter- 
part of the Conqueror's reign, of the King himself, the Grand Jus- 
ticiary, the Chancellor, and the other great officers of the palace, 
" with whom were associated certain persons called ' justices ' or 'jus- 
titiarii,' to the number of five or six, on whom, with the Grand Jus- 
ticiary, the burden of judicature principally fell." ° It seems, also, that 
the great persons who held in capite of the crown — or, in other words, 
the bishops, earls, and barons — when summoned, were members of 
this court, which, however, was then called the commune concilium regni, 
or parliament.' But, ordinarily, the court consisted merely of the; 

' I Spence, Eq. Jur. loi, 120 ; i Blackstone, Com. 266, 267 ; 2 id. 24-31. 

' I Spence, Eq. Jur. 226, 238, 239 ; 2 Blackstone, Conn 273. 

» Id. III. 

* Id. loi, 115. ' Id. 284. 

' I Reeves, Hist. Com. L. (Finlayson's ed.), 264, 266. 

' I Bac. Abr., tit. Courts, A ; i Spence, Eq. Jur. 102, 106, 107, 119, and note. 
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great officers of the palace and the associated justices, and was pre- 
sided over by the King himself, or, in his absence, by the grand jus- 
ticiary.' It was the function of this court originally to advise the 
King, not only as to judicial proceedings, but also as to affairs of state 
and matters of legislation ;' but in the reign of Henry III. the judicial 
business of the court was finally separated from the legislative, and 
"the Curia Regis, for the dispatch of judicial business, was created or 
finally established."' 

From this court the common-law courts ultimately established were 
•derived in the following order : The first division of jurisdiction took 
place in the reign of the Conqueror, when a separate division or 
branch of the court was established, especially charged with matters 
■of revenue, which was called the Court of Exchequer.* This court 
■was composed of the same members as the ordinary court, and seems 
to have been " very little else than the Curia Regis sitting in another 
place — namely, ad scaccarium — only it happened that the justices, when 
they sat at the exchequer, were called barons ; " ' or, as it is expressed 
by another writer, " as they sat in the hall, they were a court criminal, 
.and, when up-stairs, a court of revenue ; civil pleas they heard in either 
court." " 

A further division of jurisdiction took place in the reign of John, 
resulting from the provision of Magna Charta that common pleas 
should no longer follow the King ; and, " from this time, chief and 
other justices were appointed expressly to hear and determine pleas 
of land and injuries merely civil, which were known as common pleas ; 
and that branch of the King's Court was held at Westminster. This 
is the origin of the Court of Common Pleas." ' 

The court still held before the King, from which the Court of Com- 
mon Pleas and of Exchequer had been separated, was afterward 
called the Court of King's Bench. 

In this way the King's Court was divided into the three courts re- 
ferred to — namely, the Court of King's Bench, the Court of Common 
Pleas, and the Court of Exchequer — which in the reign of Edward I. 
were finally established, and their jurisdiction settled, as they after- 
Tvard continued to exist until abolished by the Judicature Act ; and, 
.as thus established, each court consisted of one chief and three puisne 
judges — those of the Exchequer, however, being called barons. Of 
these courts as originally organized the Court of Common Pleas was 
the regular court for the transaction of civil business, and had exclu- 
:sive, or almost exclusive, jurisdiction of civil cases between man and 
man. The Court of King's Bench had jurisdiction of all criminal 
matters, and also of all civil suits relating to its officers, and of all 
personal actions where the defendant was 'already in the custody of 
the court. The Court of Exchequer had jurisdiction of all suits for 
the collection of the revenue, and also of all suits by tenants and 

' I Reeves, Hist. Com. L. (Finlayson's ed.), 264. 

'' I Bac. Abr., tit. Courts, A ; i Spence, Eq. Jur. 103. ' Id. 107. 

* I Spence, Eq. Jur. 102. 

' I Reeves, Hist. Com. L. (Finlayson's ed.), 269. 

' I Bac. Abr., " Courts, "A. It is called the exchequer {scaccarium), from the checked 
-cloth resembling a chess-board, vfhich covers the table there, on which, when certain 
King's accounts are made up, the sums are marked and scored with counters (Jacobs's 
Law Diet., "Exchequer ; " which suggests a fact, well to be remembered, that this was 
a period antedating the introduction of the Arabic numerals. 

' I Spence, Eq. Jur. 103, 104. 
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debtors of the King. But the two courts last mentioned subsequently- 
acquired substantially a concurrent jurisdiction of civil cases.' 

Having thus given an account of the establishment of the common- 
law jurisdiction — the instrument by which the law, as distinguished 
from equity, was developed — let us now briefly review the develop- 
ment of the law itself from the beginning of the Norman rule down to- 
the period at which the jurisdiction of these courts was finally settled 
in the early part of the reign of Edward I. 

Upon the accession of the Conqueror to the throne of England, there 
was no formal abrogation of the old Saxon law ; but, with some modi- 
fications hereafter to be adverted to, the law continued to be the 
same for some time after the Conquest as before. The positive insti- 
tutions, or jus civile of the Anglo-Saxons, however — like that of all 
rude societies — related almost exclusively to the political and the 
criminal law, and hardly touched at all upon matters of private: 
right." 

Nor did even the few and meagre provisions as to private rights, 
which did exist, long survive the Conquest; for the King's courts — 
by which, as we have seen, the old local courts were supplanted — 
were presided over by Norman judges, who were in general ignorant 
of the laws and customs of the Saxons, and hence it naturally re- 
sulted that the Saxon law soon became obsolete, along with the 
courts that administered it.' 

It must, therefore, be assumed, as a fact beyond controversy, that 
the origin of the English common law — by which is here meant the 
jus civile, or that part of the law peculiar to the system — is to be 
sought in the period subsequent to the Conquest. Nor is it difficult. 
to trace the general course, or to understand the precise nature of its. 
development. 

In the beginning of the Norman rule there was, as we have seen, no- 
developed system of law in England; nor, indeed, with the exception. 

' I Id. 114, 115. The acquisition of this jurisdiction by the King's Bench was based, 
upon the fiction that the defendant was in the custody of the court. Hence the form 
of the declaration in that court always contained the allegation that the defendant was 
in such custody, which the court did not permit to be disputed. That of the ex- 
chequer was based upon the fiction that the plaintiff was a debtor, or tenant of the- 
King, and that the defendant, being indebted to him, he was thereby (quo minus) ren- 
dered less able to pay the King ; hence the writ by which jurisdiction was acquired, 
was called, from these words of the writ, the writ of quo minus (see Blackstone, 
passim). 

""The rules of legal decision among a rude people," says Mr. Hallam, "are 
always very simple, not serving much to guide, still less to control, the feelings of" 
natural equity. Such were those that prevailed among the Anglo-Saxons ; . . . 
minute to an excess iu apportioning punishments, but sparing and indefinite in treat- 
ing of civil rights." (Hallam, Middle Ages, 347, 34S ; i Spence, Equity Jur. 86, 282.) 

* This, indeed, is at variance with the theory commonly prevailing with the English 
lawyers, who have always asserted that the English common law is of Saxon origin, 
(i Blackstone, Com. 411, 412.) But, however true this opinion may be with reference 
to constitutional law — which, doubtless, had its germs in the rude but free institutions 
of our Saxon ancestor^ — all competent authorities now agree that, with reference to 
private right, the opinion is altogether unfounded. This can be readily verified by a 
comparison of the provisions of the Saxon codes, as given by Reeves, Spence, or Hal-, 
lam, with the treatises of Glanville and Bracton, and other early writers on the common 
law. " The laws of the Anglo-Saxon kines," says Maddox, in a passage quoted by 
the writers named, " are as different from those collected by Glanville as the laws of" 
different nations." (Hallam, Middle Ages ; I Spence, Eq. Jur. 122, 126 ; i Reeves, 
Hist. Com. L., t. 4, p. 285.) "There is not," adds Reeves, "the least feature of ! 
resemblance between them." 
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of the few meagre provisions of the old Saxon law with reference to 
private rights, which were soon to- become obsolete, was there any 
law at all other than justice or right, as commonly received in the 
community. 

The jurisdiction of the King, therefore, consisted in the power and 
duty to administer justice and right, and was, with the exceptions 
above stated, altogether unrestricted, either by positive regulations 
or otherwise, except by the nature of the function itself. 

This jurisdiction was never formally parted with by the King, but 
was, in fact, exercised by the King himself, either personally or by 
judges to whom jurisdiction was temporarily delegated by him. And 
although, in the course of time, regular courts came in the manner 
we have explained to be established, they did not, as originally con- 
stituted, nor did the Curia Regis, from which they were derived, have 
any general jurisdiction to decide all or any particular class of cases, 
but only a special jurisdiction to determine such particular cases as 
might be especially referred to them by the King. 

Hence it became a fundamental principle of the law, and one that ex- 
ercised a controlling influence in determining the course and nature of 
its subsequent development, that the King's writ, or the " original writ," 
was essential, in every case, to confer jurisdiction upon the court.' 

Hence the form and nature of actions, and the question whether in 
any particular case an action would lie, were determined by the orig- 
inal writ ; or, what amounts to the same thing, by the Chancellor, 
upon whom devolved the function of detei-mining the cases in which 
the writ should issue. This function, therefore, was strictly judicial 
in its nature, and consisted merely in determining whether in the case 
presented there was a right for which a remedy was required ; and 
his functions were therefore, in this respect, substantially identical 
with those of the prsetor in the Roman law ; that is to say, in the one 
case it was the function of the prsetor, and in the other of the Chan- 
cellor, to determine whether upon the facts presented an action would 
lie, and the form and nature of the action. 

In other respects, however, the functions of the Chancellor differed 
from those of the praetor ; " for, though the Chancellor issued all writs, 
the judges of the common-law courts assumed exclusive jurisdiction 
to decide upon their validity, disregarding the sanction of the Chan- 
cellor and his college of clerks. , Nor could the Chancellor declare 

' ' ' These writs were made out in the name of the King, but with the teste of 
the Grand Judiciary ; for the making and issuing of which (as well aS' for other offices) 
the King used to have near his person some great man, usually an ecclesiastic, who 
was called his Chancellor, and had the keeping of his seal." (i Reeves, Hist. Com. L., 
Finlayson's ed., 267.) 

" And for the ease of the Chancellor, who, besides having the care of the great seal; 
had other important duties to perform, there were associated with the Chancellor a cer- 
tain number of clerks, called prxceptores (afterward masters). . . . Their duties 
as regards the issuing of writs were to hear and examine the complaints of those who 
sought redress in the King's court, and to furnish them with the appropriate writs. 
. . . Besides the masters, or superior clerks, there were six other clerks belonging 
to the Chancellor, whose duty it was to engross writs not strictly of course, and junior 
clerks to write out from the register of the chancery, in which the forms of writs were 
enrolled, those writs which were of course." (i Spence, Eq. Jur. 238, 239.) This de- 
scription of the function of ' the Chancellor and his clerks in the issuing of original 
writs is to be understood, however, as referring only to latter times, when his jurisdic- 
tion, like that of the common-law judges, had become established by usage, to the ex- 
elusion of that of the King. Originally, he acted as a mere officer or deputy of the 
King. 
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what should be a sufficient defense to an action ; indeed, with this part 
of the judicial machinery he had no opportunity to interfere."' 

While on the one hand, therefore, the jurisdiction of the common- 
law courts was limited to the cases delegated to them by the Chan- 
cellor, on the other hand, the jurisdiction of the Chancellor to grant 
writs was limited by that of the common-law courts. 

From this, and the strict subserviency to the authority of former 
decisions, which at this period, and for some centuries afterward, 
characterized the common-law courts, it resulted that the forms of 
writs originally devised (a register of which was kept in the chancery) 
came to be regarded as precedents beyond which the power of the 
Chancellor to grant writs could not be exercised. On the other hand, 
in all cases where a precedent could be found in the register, the writ 
issued as of course; and thus the function of granting writs, originally 
judicial, ultimately, by, force of custom, became merely ministerial. 
The jurisdiction of the common-law courts thus became, in effect, a 
general jurisdiction overall that class of cases for which precedents 
could be found in the register, instead of a special jurisdiction in each 
case delegated to it, but was rigidly limited by the precedents. 

With this change in jurisdiction a corresponding change also took 
place in the form of the law itself. As we have seen, in the beginning 
the exercise of jurisdiction, whether by the Chancellor or judges, or by 
the King, was unembarrassed by positive rules, either statutory or 
established by precedent, and cases were decided by the principles of 
natural justice generally received in the community. At that time, 
therefore, the administration of justice, in so far as the functions of 
the courts were properly performed, was in fact precisely what its 
name indicated ; which is but to say, in other words, that right or jus- 
tice constituted the law, and the only law of private right, or jus, at 
that time existing in England, In the end, however, not only had the 
power of the Chancellor to issue new writs ceased, or rather ceased to 
be exercised, and the jurisdiction of the courts thus come to be 
limited by the precedents found in the register, but in exercising even 
this limited jurisdiction the judges had imposed upon themselves the 
fetters of an iron rule, which bound them rigidly to follow their own 
prior decisions, and those of other judges. Thus the law, so far as 
expressed, became in the main a mere body of rules established by 
precedent, or the custom of the court ; and at this period, therefore, 
we find very nearly realized the ideal of those jurists who hold that 
the law consists, or ought to consist, of rigid rules, at once absolutely 
controlling and limiting the jurisdiction of the courts, and unsuscept- 
ible of change except by legislative power ; and, it may be added, it 
would be difficult to conceive of a more perfect reductio ad aj)surdum 
of the theory itself than was presented by the law at that time, or a 
more striking illustration of Lord Mansfield's remark, that " the law 
of England would be an absurd science if founded on precedents 
only." For, in establishing the rule that for the future justice should 
be administered only in those cases in which it had previously hap- 
pened to be adininistered, the Chancellor and judges to that extent 
had abdicated the function of administering justice which had been 
intrusted to them ; and thus the law as administered by them had be- 
come grossly inadequate to the administration of justice, and the 
clearest and most obvious rights were often without remedy. 

' T Spence, Eq. Jur. 324, 325. 
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To remedy this evil it was . enacted by the Statute of Westminster, 
2, 13 Edw. I. c. 24, that, "As often as it shallhalppen in the Chan- 
cery that in one case a writ shall be found, and in a like case (in con- 
jm«7/ raw) falling under the same: right, and requiring like remedy, 
no writ shall be found, the clerks in chancery shall agree in making a 
writ, or adjourn the case to the next Parliament, and write the cases 
in which they cannot agree, and refer them to the next Parliament, 
lest it happen for the future that the court of our lord the King be 
deficient in doing justice to the suitors.'" And had this act been orig- 
inally construed as liberally as it has been in modern times, it would 
have gone far to remedy the evil which it was designed to obviate, 
and perhaps, as Sir William Blackstone has remarked, " might effectu- 
ally have answered all the purposes of a court of equity."" But the 
act itself was defective in conferring power to issue writs in cohsiniili 
casu only, and not in entirely new cases ; and the same mental habits 
in the judges which had caused the original evil, prevented them from 
giving it a liberal construction. Hence the evil remained unabated, 
and the jurisdiction of the common-law courts continued to be grossly 
inadequate to the performance of the function for which they had 
been originally created — namelj', the administration of justice. 

It is not, however, to be assumed that the law, though thus modi- 
fied, had undergone any essential change in its nature. Every step in 
its development had consisted in the application of principles, or sup- 
posed principles, of natural right to cases actually presented ; and 
hence, in theory, and, so far as the function of the courts had been 
well performed, in fact also, the law still continued to be natural 
right ; for, as already observed, the fact that principles of natural 
right were recognized by the courts did not in any way alter their 
essential nature. Hence the sole question as to the nature of the 
law at this period is, not whether its principles were recognized and 
rigidly observed, but whether those principles were or were not, in 
fact, rational and just; and upon this question there is no room to 
doubt but that an affirmative answer must be given. 

For though errors and mistakes had occurred, and false principles 
had thus, to some extent, become established in the law, the work, in 
the main, had been well done; and though the process of development 
had been checked by the absurd regard at that time paid to precedent 
and authority, it was in the main, as far as it went, rational in its 
character ; and the law, as a whole, fairly justified the assertion of 
Coke and other lawyers, that " the common law itself is nothing else 
but reason." 

For the earlier judges and chancellors, who were generally ecclesi- 
astics, were all, fortunately for the interests of civilization, more or 
less familiar with the Roman civil law, and did not hesitate to avail 
themselves freely of its rational principles; and thus there was rapidly 
developed a system of law or right, consisting, like the civil law itself 
— from which it was mainly adopted — in principles of natural right, 
differing from the popular notions of justice only in being more logic- 
ally developed and expressed." 

' 2 Blackstone, Com. 51. ' Id. 51. 

* Mr. Spence is of the opinion that ' ' there is scarcely a principle of the law incor- 
porated in the treatise of Bracton that has survived to our time which may not be 
traced to the Roman law' (l Eq. Jur. 131) ; and this he regards as natural and 
proper. " To have neglected to take advantage of the assistance which was thus 
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It is also to be observed that the law, as then established, had not 
reached anything like the stage of development at which it has now 
arrived. For at that time nothing like a complete system ot right 
had been developed, but the positive law consisted mainly of the re^- 
medial law, or rules prescribing actions; it did not, to any consider- 
able extent, purport to create or define rights, but assumed their 
independent existence, and simply provided remedies for their en- 
forcement. 

The continued existence of the principles of natural right as part of 
the law was, therefore, necessarily implied, and without them the law 
would have been fragmentary and incomplete. 

Thus the sole remedies of that time for the enforcement of 
contracts were the actions of debt and of covenant, the former of 
which lay for the recovery of a debt — that is, a liquidated or a certain 
sum of money alleged to be due — and the latter for the breach of a 
contract under seal or specialty.' These actions, though manifestly 
inadequate, rested upon, and therefore implied, the principle of con- 
tract ; and that principle, therefore, constituted part of the law, not 
only to the extent to which it is was actually recognized and enforced 
by the courts, but in its entirety. For it constituted the reason or 
ground of the positive rules of the law providing for the establishment 
and conduct of these actions, and in which, indeed, they originated ; 
and it is a maxim, as well of the law as of reason, that the law con- 
sists not in particular precedents, but in the reasons upon which they 
rest. 

§ 2. Of the Development of Equity Jurisdiction. 

In considering what the law of England was at this time, moreover, 
we must not confine our attention to the law as administered by the 
ordinary courts, for the jurisdiction of those courts was only part of 
the general jurisdiction to administer justice originally vested in the 
King ; and there still remained vested in him an extraordinary or pre- 
rogative jurisdiction, not only to supply the defects in the jurisdiction 
of the courts, and to administer justice in cases not provided for, but 
also to relieve against hardship and injustice in the exercise of the 
jurisdiction delegated to the courts." This jurisdiction had from the 
first existed, and had been exercised by the King either in person or 
by referring particular cases to his council or the Chancellor; but in 
the reign of Edward III., owing to the inadequacy of the ordinary 
jurisdiction to the complete administration of justice, the cases call- 
ing for its exercise had become too numerous to be conveniently dis- 
posed of in this way ; and, probably in consequence of this, a writ of 
ordinance was issued in the twenty-second year of that reign, confer- 
ring upon the Chancellor general jurisdiction of all cases calling for 
extraordinary or equitable relief. 

" The establishment of the Court of Chancery as a regular court for 
administering extraordinary jurisdiction is generally considered to 
have been mainly attributable to this or some similar ordinance,'" 

offered," he justly observes, "would have argued a high degree of presumption or 
gross and culpable ignorance. Neither is to be imputed to the founders of our system 
of jurisprudence." 

' I Spehce, Eq. Jur. 224. 

' I Spence, Eq. Jur. 326, et seq.. " Adjuvandi, vel supplendi, vel corrigsndi juris 
civilis gratia." (Dig. I, I, 7, §1.) s j gpence, Eq. Jur. 338. 
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and the result was that this court became vested with all the jurisdic- 
tion remaining in the King, which, as we have seen, extended not only 
to supplying the defects, but also to relieving against the injustice, of 
the jurisdiction exercised by the common-law courts, and was, there- 
fore, at once suppletory to and corrective of the ordinary jurisdiction. 

The jurisdiction of the court of chancery, therefore, while limited 
in one direction by the jurisdiction delegated to the common-law 
courts — so far as the same was adequate to the administration of jus- 
tice—was in other respects unlimited, and extended to the adminis- 
tration'of justice or right between man and man in all cases where the 
jurisdiction of the commcn-law courts was inadequate to the purpose. 

In the exercise of this jurisdiction, the Chancellor was avowedly 
governed by the principles of natural right. This is indicated by the 
title of the court — which, as we have said, was called the court of 
equity — and also by various terms, all expressing the idea of natural 
right, such as conscience, good faith, honesty, reason, justice, right, 
and equity, which were habitually used to denote the principles by 
which his decisions were determined. That this was true of the court 
as originally organized, and for several centuries afterward, is agreed 
upon all sides ; and it must, therefore, be taken as an admitted fact 
that during this period — which may be roughly defined as extending 
into the reign of Charles II. — justice or right, in the ordinary and 
familiar sense of the terms, or, in other words, natural justice or right, 
avowedly constituted the rule by which the decisions of the Chan- 
cellor were governed, and therefore constituted the law, or jus, of 
England, so far forth as administered in the court presided over by 
him.' 

The jurisdiction thus vested in the court of chancery consisted, 
therefore, in the general power — previously vested in the King — to 
administer justice, according to the principles of equity or natural 
right, in all cases where the jurisdiction of the courts of law was inad- 
equate ; or, as it was more usually expressed, in all cases where there 
was no remedy at law ; or, in other words, the jurisdiction of the 
court of chancery was " in reality the residuum of that of the Commune 
Concilium, or Aula Regis (or, in other words, of the King), not con- 
ferred upon other courts, and necessarily exercisable by the crown as 
a part of its duty and prerogative, to administer justice and equity." ' 
Accordingly, " Equity Jurisprudence " is defined by the eminent au- 
thority we have cited to be "that portion of remedial justice which 
is exclusively administered by a court of equity, as contradistinguished 
from that portion of remedial justice which is exclusively adminis- 
tered by a court of law ;' and this definition — if we understand the 
term justice in its proper sense, as denoting what is commonly but 
tautologically called natural- justice — precisely defines the nature of 

' I Spence, Eq. Jur. 339, 341, 346, 407, 408 ; i Pomeroy, Eq. Jur. sees. 46, 50, 
55 ; 1 Fonbl. Eq., Bk. i, Ch. i, sec. 3 ; i Story, Eq. Jur. sees. 8, 21. 

' I Story, Eq. Jur. 49 : " The jurisdiction then may be deemed, in some sort, a 
resulting jurisdiction in cases not submitted to the decision of other courts by the 
crown or Parliament as the great fountain of justice." (Id. 42 ) The words "or Par- 
liament" should be omitted, as tending to obscure the true conception. " Lord King 
deduced the jurisdiction of the Court of Chancery from the prerogative of the King to 
administer justice in his realm, being sworn by his coronation oath to deliver his sub- 
jects aquam et rectam jusHtiam. . . . The method of application was by bills or 
petitions to the King, sometimes in Parliament and sometimes out of Parliament, 
commonly directed to him and his council." (Id. 44.) ' Id. 525. 
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equity as it existed prior to the consolidation of the courts of law 
and equity. 

An opinion, indeed, prevails that of late years this has ceased to be 
a true descriptioii of equity, and that its nature has, in fact, become 
essentially changed. "Equity," it is said, '' has nothing to do with 
the moral law," or, as it is variously called, "the natural law, the law 
of Nature, the principles of right arid justice."' 

" The whole question by which the extent of the equity jurisdiction 
is practically determined is no longer whether the case is omitted by 
the law, or the legal rule is unjiist, or even the legal remedy is inade- 
quate — although the latter inquiry is'sometimes made, and treated as 
if it were controlling ; the question is rather, whether the circum- 
stances and relations .presented by the particular case are fairly em- 
braced within any of the settled principles and heads of jurisdiction 
which are generally acknowledged as constituting the department of 
equity."" But this opinion, if well considered, wiirappear to be with- 
out foundation, for several reasons : 

First— It is admitted that, until a comparatively late period, equity 
or natural right in fact constituted the law of this court, and that the 
Chancellors were avowedly governed by it. It is also admitted that, 
in the exercise of this jurisdiction, it was the constant practice of the 
Chancellors to administer justice in all new cases presented to them ; 
and, indeed, it was by this exercise of jurisdiction that equity was 
developed. It would, therefore, seem incumbent upoii those who 
assert that this essential change in the nature of equity has taken 
place to point out how and when it occurred. Manifestly such a radi- 
cal revolution could not have been effected otherwise than by legisla- 
tive enactment, or by a long series of concurring decisions ; but, in 
fact, neither can be cited, and the opinion is, therefore, without 
foundation 

Secondly — It is also opposed to a fundamental principle of political 
science, and of our own political system. No proposition can be more 
certain than that it is the function of the State to administer justice 
between' man and rhan, and it has been expressly asserted in all the 
fundamental laws of the English race, from Magna Charta down to 
the latest State Constitution, and nowhere more expressly and em- 
phatically than in the Constitution of the United States. 

There must, therefore, be vested in some tribunal the power to 
administer justice in cases not provided for by the existing law as 
formally expressed.' Under the Roman S3'stem this jurisdiction was 
vested in the praetors, the ordinary judges. In our system it is still 
vested in the court of equity, whose duty (according to the golden rule 
of Lord Cottertham) it is " to adapt its practice and course of pro- 
ceedings to the existing state of society, and not, by too strict an 
adherence to forms and rules established under different circumstances, 
to decline to administer justice and to enforce rights for which there 
is no other remedy." The modicum of truth contained in the opinion 
of Mr. Pomeroy is, that the development of equity jurisprudence 
has not only been rational and just, but has been so far complete that 
few cases can ever arise which are not fairly embraced within some of 

• I Pomeroy, Eq. Jur. 63. ' Id. 62. 

' " That there must be in every scheme of jurisprudence a system of equity to cor- 
rect the positive law, and supply its deficiencies, all experience shows." (i Spence, 
Eq. Jur. 715.) 
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its " settled principles and heads of jurisdiction." It might, there- 
fore, seem that practically no objection could be urged to the propo- 
sition that equity jurisdiction is limited to the cases in which it has 
already been habitually exercised. But it is always objectionable to 
substitute an accidental for an essential definition, and peculiarly so 
in the present case ; because to consider equity, or the law, as made 
up merely of precedents, would be to give an altogether false notion 
of its essential nature. 

Of the nature of the development of equity, we have only to repeat 
here what has already been said as to the development of law in 
general, and of the old English law in particular. Every step in its 
progress has avowedly consisted in the application of principles of 
natural right to actual controversies presented, and has therefore been 
strictly judicial and not legislative in its character. Hence, precisely 
to the extent that the function of the judges has been rightly per- 
formed, equity consists of principles of natural right, and, in fact,' is 
natural right. 

The fact that its principles, or most of its principles, are, and for a 
long time have been, recognized and observed by the courts— some of 
them for ages — we repeat, is not inconsistent with the proposition 
that they still continue to be principles of natural right, but, on the 
contrary, constitutes the most conclusive proof of their character as 
such. For it may be stated as a universal proposition that no prin- 
ciple can ever endure in the law unless it is a true principle of right. 

Hence, the jus civile oi every system, though often asserted to be 
immutable except by legislation, is always constantly though slowly 
changing, and at the end of different stages in the progress of the 
law is altogether different from what it was in the beginning. " For," 
as Coke says in a passage already quoted, " the principles of natural 
right are perfect and immutable, but the condition of human law is 
ever changing, and there is nothing in it which can stand forever. 
Human laws are born, live and die." ' 

Thus, as we have seen, the old Saxon law, though never formally 
abrogated, soon became obsolete. So, if we compare the law as it 
existed in the time of Edward I., or even at a much later period, with 
the law as it exists in America at the present day, we find that nothing 
remains of it but those principles of natural right which had then be- 
come recognized, and that all that was peculiar to the system, and 
which ran "counter to Xht. jus commune, or common natural rule of 
right,"" or, in other words, Xh.& jus civile of that day, has silently and 
almost spontaneously passed away. Thus the principle— eternal and 
immutable — that every man has a right to the return of his property 
which he has intruste<i to another, or of which he has been unjustly 
deprived, is still, arid .must ever be, a principle of the law; but the 
inadequate forms of action then provided for the enforcement of the 
right, after having been gradually supplemented by others, have 

' " Legis naturs perfectissimie sunt et immutahiles ; humahi vera juris cdnditio 
semper in infinitum currit, et nihil est in eo qitod perpetuo stare possit ; leges humana 
nascuntur, vivunt, etmoriuntur.y (Calvin's case, 7 Co, 12, 13.) 

' ' The principles of naturaj right (naturalia, jura), which are obgeirved generally 
among all peoples, being established by a certain divine Providence, remain always 
firm and immutable; but those which each State' has established for itself are often 
changed, either by the tacit consfcnt of the people, or by some later law." (Inst., 
I, 2, ,6, II.) 

' Kaufman's Mackeldey, 121. 
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finally been abolished. So the principle that the payment of a debt 
extinguishes the obligation, is now, as it was then, a principle of the 
law; but the arbitrary rule that the action upon a sealed instrument 
could only be extinguished by acquittance or release under seal, no 
longer survives. So, too, the principles of natural justice determining 
the right of property in land are the same now as then; but the_ tech- 
nical and sometimes absurd rules which grew out of the feudal system, 
•and so long survived as a reproach to the English law, have, in 
America, by statute or otherwise, all been abolished; and the prin- 
ciples of our real estate law, though still encumbered by an immense 
amount of obsolete rubbish, are in the main purely rational, and re- 
quire only a competent hand to reduce them to the same simplicity 
of form which characterizes the corresponding portion of the civil 
law. 

Hence, though errors have occurred, and false principles have thus 
become established, they have never endured, but have ultimately 
been, or will be, eradicated ; and hence jus has constantly approxi- 
mated to perfection, and as it now stands, is more nearly identical 
with natural right than ever before ; or, what is the same thing, and 
may perhaps be more readily admitted, the rights of men are now 
more fully recognized and protected than at any former time. Nor 
can there be a greater error than to suppose — as it has become too 
common to suppose: — that the logical and scientific method which has 
effected such great results has become no longer applicable to the 
law ; for the expression of the law is still far from being perfect, and 
we must in the future look to the same method for its perfection, and 
for the ultimate realization of justice and right. 



CHAPTER n. 

HISTORICAL DEVELOPMENT OF THE LAW (aS OPPOSED TO EQUITY). 

§ I. General Remarks on the Development of the Law, and Division of 

the Subject. 

IN tracing the history of the law, it will be necessary to consider sep- 
arately the development of the doctrine of actions, and that of 
the theory of rights. The development of the law commences 
with the former, and, in the earlier period of its history, is almost con- 
fined to it. For at this period rights, as commonly received in the 
community, are accepted by the courts without question or inquiry, 
and the functions of the courts are restricted mainly to devising ac- 
tions for effectuating them. In this early development of the law, 
custom and authority have an influence far more controlling than in 
later times, after the spirit of scientific inquiry .has been awakened; 
and hence it results — or at least such has been the case in our own 
and in the Roman law — that the actions first devised — which are 
called legal actions — become extremely technical, and are not only 
rigidly defined by precedent so as to include only cases precisely simi- 
lar to those for which they were originally devised, but are restricted 
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to such cases only as have previously occurred, and for which prece- 
dents can be found. Hence, at the end of this its first development, 
the law in its formal expression has become a collection of rigidly 
defined formulae ; which are regarded by the mass of lawyers as a 
complete and final expression of the law, and as unsusceptible of fur- 
ther addition or development.' 

In the' meanwhile, however, with the general growth of intelligence, 
the systematic investigation of morality, and especially of the theory 
of rights, has also progressed — and indeed, at this period, to a greater 
degree than any other branch of knowledge ; for the subject of rights, 
and the other subjects of moral and political philosophy are naturally 
the first to attract the attention and interest of the awakening intelli- 
gence of the people. Hence, on the one hand (speaking still of the end 
of this early period), we have a freely-growing and progressive philoso- 
phy, and, on the other, a system of positive law expressed in rigid for- 
mulse, into which, as into a procrustean bed, it is sought by a certain 
class of minds to imprison the growing civilization of the age.' 

But this, fortunately for the interests of civilization, fails. Reason 
triumphs over authority, and the law is reformed by the introduction 
of an extraordinary or supplemental jurisdiction designed to supply 
the defects and correct the errors of the existing expression of the law, 
and which, on account of its rational and just character, is called 
Equity ; and by this a more rational system is superadded to and 
gradually supersedes the old law.' 

Under the latter system actions are no longer molded into rigid 
formulae, but are left to be determined in their character by the exi- 
gencies of particular cases as they arise ; and another difference is 
that rights themselves are systematically investigated, and a rational 
and scientific doctrine of rights evolved. And from this it results that 
the old law itself is gradually reformed, and a rational and scientific 
spirit introduced into its administration. The two systems thus ap- 
proximate, and are finally welded into one, in which the equitable doc- 
trine of right supplants and eradicates the technical and irrational 
part of the old law. Indeed, both in our own and in the Roman law, 
but more particularly in the latter, the doctrine of rights was from the 
first rationally treated ; and the interposition of equity was rendered 
necessary, not from any defect in the theory of rights recognized by 
the courts, but on account of the inadequacy of actions only. 

' Here with unprogressive races the development of the law ceases, and with it 
comes an absolute arrest of development of civilization generally. Authority triumphs 
over reason, and the character of the people, as in the case of the Chinese, the Hin- 
doos, and other races, becomes molded into a fixed and enduring form or type. This, 
in fact, seems to have been the result with all the races of the world, except the Euro- 
pean ; with which the development of the law, commenced by the Greeks, was carried 
to a noble height by the Romans, and is destined, I confidently trust, to be carried to 
a still higher perfection by the moderns, and especially by the English race. 

The same fate, however, of arrested development at last also overtook the Romans, 
under the later, and especially under the Eastern Empire ; and would doubtless over- 
take us also, were it possible, as is fondly dreamed by some, for the- law of a free 
and progressive people to be cast into a rigid and unchangeable mold. 

^ Thus far the history of the Roman, and of our own law, was precisely similar ; 
but there was a diversity with reference to the manner in which equity was introduced. 
In the former, the equitable jurisdiction was assumed and exercised by the ordinaiy 
judges, the praetors ; with us, it was from the first exercised by the King, and was ulti- 
mately vested in an extraordinary tribunal, the Court of Chancery. This, however, 
did not affect the essential character of equity, or the character of its development, 
which were substantially the same in both systems. 
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To this observation, however, one exception with reference to the 
English law must be made, which is presented by the peculiar, ab- 
normal, and, we may say, monstrous creation of the old English law 
of real estate, to which, in the sequel, after considering the develop- 
ment of actions, our attention will be particularly directed. But even 
this must not be taken as in conflict with Coke's opinion that the 
common law is nothing else but reason ; for the common law consists, 
not only of this technical and irrational system, but also of the equi- 
table principles applied by the Court of Chancery to counteract it at 
every stage in its development. The principal evil, therefore, result- 
ing from the peculiar technicality of the old common law has not 
been so much in its effect upon the administration of justice as in the 
profound and corrupting influence which it has exerted upon the 
minds of the lawyers, with reference to which we may quote the re- 
mark of Burke that, while the law " is one of the first and noblest of 
human sciences — a science which does more to quicken and invigorate 
the understanding than all other kinds of learning put together — 
. . . it is not apt, except in persons happily born, to open and lib- 
eralize the mind exactly in the same proportion." ' 

§ 2. Of the Common -Law Actions. 

The different kinds' of common-law actions were originally deter- 
mined by the original writs, and were generally denominated by the 
use of some clause from the writ — as, for instance, the action of " For- 
medon," that of " Quod permittat prosternere," etc. These writs, as 
we have explained, were issued by the Chancellor, who was in early 
times always an ecclesiastic, and more or less versed in the Roman 
law. Hence, it naturally happened that the principles of the Roman 
law of actions were to a large extent imported into our law, and thus 
became the source of our law of actions. 

Accordingly, actions are divided by Bractoh, as in the Roman law, 
into Real, Personal, and Mixed." 

Mixed actions were those in which there was a concurrence in the 
same suit of a real and of a personal action — ^as, for instance, in a suit 
for land with damages for its detention. It will, therefore, simplify 
the matter to leave them out of consideration, remembering only that 
where a real and a personal action are included in the same suit, the 
proceeding is called a mixed action. 

The real actions, as indeed was the case with the Romans, were used 
chiefly for recovering real estate ; and from this the true meaning of 
the definition was lost sight of, and they finally came to be defined by 
English lawyers as those " whereby a man claims title to lands, tene- 
ments and hereditaments in fee or for life."° — thus substituting an 
accidental for an essential definition, and in the end entirely obscuring 
the true conception of the distinction between the two classes of 
actions. 

All other actions were called personal actions, and were defined as 

' To this is doubtless to be ascribed at ortce the high reputation and commanding 
influence of the leading minds of the profession, and the unsavory, and, I am afraid, 
well-deserved, reputation which, as a whole, it has always borne in the opinions of the 
masses ; the sentiments of whom are not badly represented by the proposition of Dick 
the Butcher " to hang all the lawyers," as an essential preliminary to any real reform. 

' I Spence, Eq. Jur. 223, 224, 234. 

'Jacobs, Law Diet., "Action" ; 3 Blackstone, Com. 117. 
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" those brought for the specific recov.ery of goods and chattels, or for 
damages, or for redress,, or breach of contract, or for injuries of what- 
ever description, the specific recovery of lands, tenements and here- 
ditaments alone excepted."/ 

At what period these definitions were invented I do not know, but 
they are obviously based upon a perversion of the true distinction 
between real and personal actions, according to which, actions " brought 
for the specific recovery of goods and chattels " should be classed 
with real actions. We will, however, in this chapter follow the classi- 
fication of the English lawyers. 

The principal real actions may be enumerated as follows : the Writ 
of Entry, the Writ of 4ssize, the Writ, of Right, the Writ of Formedon, 
the Assize of Nuisance, and the Writ Quod Permittat Prosiernere, the 
Writ of Estrepement and the Writ of Waste, the Writ of Dower, and 
the Writ of Quare Impedit. 

The Writs of Entry and of Assize were based upon the mere depri- 
vation of the possession of the plaintiff by the defendant, and were 
designed to restore the possession of the land of which the plaintiff 
had been wrongfully deprived. They, therefore, did not involve the 
title. The Writ of Right lay upon the mere title, and could be brought 
either concurrently with the possessory actions, or after the right of 
recovery in them had been lost by the statute of limitations, or other- 
wise ; the Writ of Formedon lay at the instance of the tenant in tail 
to recover the entailed premises ; the Assize of Nuisance and the Writ 
Quod permittat prosternere, for the abatement of a nuisance ; the 
Writs of Estrepement and Waste, for waste committed on land ; the 
Writ of Dower, in favor of the widow to recover her dower from the 
heir ; and the Writ of Quare Impedit ^ to enforce the right to the pres- 
entation of a benefice. 

" The principal kinds of personal actions originally known to the 
Common Law," as enumerated by Mi:. Spence, " are the following, 
viz.: Debt and Covenant — which arise ex contractu — and Detinue and 
Trespass^which arise ex delicto." 

The action of Debt lies where a person claims the recovery of a 
debt — that is, a liquidated or certain sum of money alleged to be due 
to him. It is commonly applied to debts due on bonds, or other docu- 
ments under seal. 

The action of . Covenant lies where a peyson claims judgment for 
the breach of the promises, made by an instrument under seal, or, in 
legal language, by speciality. 

The action of Detinue lies where a party claims the specific recov- 
ery of goods and chattels. 

The action of Trespass, lies where a party claims judgment for an 
injury committed with violence against him, and this violence may be 
expressed or implied.,. Assault and battery is an instance c)f actual 
violence ; a . peaceable but wrongful entry upon the plaintiff's land 
implied violence." . 

From the . above list of actions several have been omitted. The 
first of these is the action of Replevin. This action is indeed referred 
to by Mr. Spence, but is omitted from his list, because, he says, " that 
though it is entertained in the Superior Court, it is not commenced 
there, but by plaint in the County Court, or Lord's Court." Black- 
stone also says that this action " is founded upon a distress taken 

' Stephens on Pleading, 3. ^ i Spence Eq. Jur. 224. 
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wrongfully, and without sufficient cause," and that "it is confined to 
cases of that character," ' and the same view is followed by Stephens' 
and many other writers. But this is now recognized to be a mistake, 
and it is well settled that, as originally instituted, *' it was an action 
founded on any taking by the party."' It was anciently brought in 
the King's Court by original writ ; but, the remedy being found incon- 
venient and dilatory, it was provided by the Statute of Marlbridge 
(S3 Hen. III., c. 21), that in the case of distress the sheriff might 
immediately (without the issue of the original writ) upon plaint made 
to him, proceed to replevin the goods,"* and the remedy thus pro- 
vided by statute became, on account of its convenience, the ordinary 
proceeding for replevying goods taken by wrongful distress; and in 
England, for other purposes, the action became obsolete. It contin- 
ued, however, to be used in Ireland and in most of the United States, 
for the general purpose of recovering any goods wrongfully taken by 
the defendant. 

There was also another action of a similar character, or rather a 
species of the same action, called the Writ De Homine Replegiando, 
which is thus described by Blackstone : 

" The Writ De Homine Replegiando lies to replevin a man out of 
prison or out of the custody of any private person (in the same man- 
ner that chattels taken under distress may be replevined . . . ) 
upon giving security to the sheriff that the man shall be forthcoming 
to answer any charge against him;"' and it is said by Mr. Jacobs' 
that " it hath been adjudged that it does not differ from a common 
replevin" — citing 2 Salk. 381. 

Another action omitted from the list by Mr. Spence is the Writ of 
Quo Warranto, which was in the nature of a Writ of Right for the 
King against him who claims, or usurps, any office, franchise; or 
liberty." 

There was also a peculiar application of the action of Trespass, 
called the action of Ejectment, to which we must refer, not only as 
interesting in itself, but also as illustrating the use of fictions by the 
courts for the purpose of enlarging the remedy and the influence of 
equity upon the law. This was used for the purpose of recovering 
possession of real estate, and in practice ultimately superseded all the 
real actions. The writ originally lay only in favor of a tenant who 
had been dispossessed of land held by him under lease, and sounded 
in damages only. " But afterwards, when the Courts of Equity began 
to oblige the ejector to make a specific restitution of the land to the 
party immediately injured, the courts of law also adopted the same 
method of doing complete justice, and, in the prosecution of the writ 
of ejectment introduced a species of remedy not warranted by the 
original writ, nor prayed by the declaration (which are calculated for 
damages only, and are silent as to any restitution), viz., a judgment to 
recover the term, and the right of possession therefor. This method 
seems to have been settled as early as the reign of Edward IV."' 

In order to give the benefit of this action to the owner in fee, the 
following expedient was invented. It being against the law for a party 
out of possession to make a lease or other conveyance, the owner in 

' 3 Com. 146, et seq. ' Pleading, Ig. 

' Shannon v. Shannon, I Sch. and Lef. 327. * Jacobs, Law Diet. , ' ' Replevin." 

' 3 Com. 129. ' Law Diet., '' Homine Replegiando." 
' 3 Blackstone, Com. 200, 201. 



DEVELOPMENT OF THE LA W. 43 

fee would enter upon the land, and, being thus in possession, would 
tnake a lease to another, and leave him in possession until he was 
ousted by the adverse occupant, or till some other person (called the 
casual ejector), either by accident or by agreement beforehand, should 
come upon the land and eject him. For this injury the lessee was 
entitled to his action of ejectment against the occupant, or this casual 
ejector (whichever it was that ousted him) to recover back his term 
and damages ; but where the action was brought against such casual 
ejector, and not against the occupant, the Court would not suffer the 
latter to lose his possession without an opportunity to defend it, and 
hence it was a standing rule that recovery could not be had against 
the casual ejector without notice to the occupant ; which was given in 
writing by the casual ejector, or by the real plaintiff in his name. But, 
as much trouble and formality were found to attend the actual making 
of the lease, entry, and ouster, a new and more easy method of trying 
titles by ejectment was invented by Chief-Justice Rolle, during the 
exile of Charles II., which depended entirely upon a string of legal 
fictions. No actual lease was made, no actual entry by the plaintiff, 
no actual ouster by the defendant ; but all were- merely fictitious for 
the sole purpose of trying the title. To this end the declaration 
alleged a lease by the owner in fee to some lessee, either real or ficti- 
tious ; that the lessee entered, and that the defendant, the casual 
ejector, ousted him. Thereupon the casual ejector, or rather the real 
plaintiff in his name, would send a written notice to the occupant, in- 
forming him of the action brought, and transmitting to him a copy of 
the declaration, with the notice that he, the nominal defendant, had no 
title and would make no defense, and advising the occupant to appear 
in court and defend his own title ; that otherwise he, the casual 
ejector, would suffer judgment to be had against him, and thereby the 
actual occupant be turned out of possession. On receipt of this 
friendly caution, if the occupant did not, within the limited time, 
apply to the court to be admitted as defendant in place of the casual 
ejector, judgment went against the nominal defendant, and the actual 
occupant was turned out of possession. But if the occupant applied 
to be made a defendant, it was allowed to him, upon the condition that 
he would confess, at the trial of the cause, the lease and the ejitry of 
the lessee, and his ouster by the occupant himself ; which requisites 
being wholly fictitious could not be proven by the plaintiff ; but by 
such stipulated confession of lease, entry^ and ouster, the trial pro- 
ceeded upon the merits of the title only.' 

Of the above actions it will be observed that the action of Eject- 
ment, of Detinue, and of Replevin, and also that of De Homine 
Replegiando, though classed by the English lawyers as personal 
actions, are all in fact real actions. 

To the actions originally existing at common law, important addi- 
tions were made under the Statute of Westminster zd, 13, Edw. I., c. 
24, referred to in the preceding chapter ; and these actions — which 
come under the generic name of "actions on the case," or of "tres- 
pass on the case," but which are really quite distinct in their nature 
from trespass — we will next describe. 

It will be remembered that an action of trespass lies only for an 
injury committed with violence against the plaintiff, or as it is gen- 
erally expressed in the declaration, vi et armis (with force and arms). 

' 3 Blackstone, Com. 201-205. 
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The first innovation und^r the Statute of Westminster was to omit this 
qualification, and to permit an action for any malfeasance, such as 
slander, libel, etc., though committed without violence. " Thus, in an 
action against a shoeing-smith for laming a horse, in the 46 Edw. III., 
the objection was taken that the action was in trespass, and yet those 
words were omitted ; but it was answered that " the plaintiff's writ 
was according' to his case," and therefore good. " Trespass, therefore, 
in its ordinary sense, was no longer a necessary ingredient in an action 
of trespass on the case ; the injuries which were the subject of these 
actions had the general name of torts, wrongs, or grievances.'" 

" The next step was to extend (the action) to non-feasance, or not 
doing what the defendant ought to have done.'" To this much 
resistance was made; but finally, "in the 21st of Henry VII., the 
judges, in the exercise of their praetorian authority, held that an 
action on the case would lie as well for a non-feasance as for a mal- 
feasance ; " and hence the origin of the modern action of Assumpsit, 
which is now in constant use." The original action of trespass on 
the case, it will be observed, is ex delicto, but the action of Assumpsit — 
though historically so classed, is in fact generally ex contractu. It is 
now, however, generally considered as a distinct action from trespass 
on the case. This action, as ultimately developed, would lie for all 
wrongs for which there was no other peculiar action applying, and 
thus the principles of equity were to a large extent incorporated into 
the law. Hence, it was called the " Equitable Action." 

There is also another species of the action on the case, which is now 
considered as a distinct action, namely, trover and conversion. This 
action was, in its origin, an action of trespass on the case for recovery 
of damages against such person as had found another's goods, and 
refused to deliver them on demand, but converted them to its own 
use.' The allegations of the declaration were, that the plaintiff on a 
day named was " lawfully possessed as of his own property " of cer- 
tain goods, etc.; that he afterward " casually lost them out of his pos- 
session " ; and that the defendant " found them," and refused on 
demand to redeliver them, and " converted them " to his own use.* 
The allegations of the loss and finding of the goods are considered 
immaterial ; and the defendant is not permitted to deny them, the 
actual issues in the case being merely the plaintiff's title, and the con- 
version by the defendant. 

Of the actions enumerated, all the real and mixed actions (accord- 
ing to the classification of the English lawyers), with the exception of 
the Writs of Dower and Quare Impedit, became obsolete, and were 
finally abolished by the Statute 3 and 4 of William IV., c. 27, sec. 36. 
The Writ of Quare Impedit has never been in use in America since the 
Revolution, and the Writ of Dower has been superseded entirely by 
the proceeding in equity for assignment of dower. 

The Writ De Homine Replegiando also was entirely superseded by the 
more efficacious Writ of Habeas Corpus. The action of Covenant has 
also in effect been rendered obsolete under the reformed practice, by 
the abolishment of the distinction between sealed and unsealed instru- 
ments, by which it has become merged in the action of assumpsit ; 
and this, indeed, is also the case with reference to the action of Debt. 

The remaining actions continue to exist, and, adopting the true dis- 

' Spence, Eq. Jur. 242. ,s Id. 242. 

' 3 Blackstone, Com. 152, 153. * Stephens on Pleading, pp. 40, 41. 
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tinction. between actions in rem and actions in Jjersonam may be 
classed as follows : 

Actions in rem : Ejectment, Detinue, and Replevin (both of the 
latter in our system embraced under the denomination of actions to 
recover personal property), Habeas Corpus and Quo Warranto. 

Actions in personam : Assumpsit, Trespass, Slander, Libel, and all 
other actions coming under the denomination of Trespass on the case, 
and Trover and Conversion. 

§ 3. Of the Common-Law Doctrine of Real Estate. 

The law of real property, as it exists at the present day, is almost 
entirely rational in its character, consisting mainly in the application 
to the subject of the principles of contract. There is no intrinsic diffi- 
culty in the acquisition of real estate ; and it needs, as we have 
observed, but a competent hand to reduce the law to the same sim- 
plicity that characterizes the law of personal property, and the Roman 
law of property, both real and personal. It has, however, reached this 
condition only after a tortuous and difficult development from an arti- 
ficial and technical system established in a rude age ; and its histfory 
is that of a long and arduous struggle of eight hundred years' dura- 
tion, every step of which has been bitterly contested, but by which it 
has been brought substantially into a rational state. It still retains 
the scars of the conflict in the technical forms in which the legal part 
of the doctrine is expressed ; and these have to be mastered in order 
to learn that the heart of the Common Law (as the old lawyers used 
to fear) has in fact been eaten out by equity, and that every peculiar 
rule and principle of the system has thus, or by express statutory en- 
actment, ceased to be a living principle of the law. 

The burden is thus imposed upon us of learning the law of real 
estate through its history, and of thus arriving by a difficult path at a 
knowledge of it, which, were it well expressed, might be readily 
attained with a tenth of the labor. 

Under the old Saxon law, lands were generally held in absolute 
ownership, or by what is called allodial title (equivalent to the domin- 
ium directum of the Roman Law), and could be transferred by the 
owners at pleasure, either with or without writing, and with or with- 
out formal delivery of possession. They could also be disposed of by 
will, and estates in them could be created to commence in futuro, as 
well as in prcesenti. In fine, the law of real estate was then very much 
as it is now, with the exception that now the transfer must be in writ- 
ing. Upon the Conquest, however, all this was changed. Nearly all 
the lands in the kingdom were seized by the Conqueror, and by him 
granted to his followers to be held by feudal tenure ; and even those 
lands which were left to the native English were converted into feuds, 
and the allodial titles of the owners into feudal tenures. Thus all the 
lands in England came to be held by feudal tenure of the King, and 
subject to the then existing pirinciples of the feudal law ; according 
to which the title or ownership of the land (the dominium directum) 
remained in the King, and the tenant had a mere right of user {domin- 
ium utile), subject to the performance of feudal services to the lord, 
and to forfeiture for failure to perform them. 

The grantees, or tenants of the King, in turn made similar grants 
to others, and they again to others ; and " thus every freeholder of 
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lands became the permanent feudatory of some superior lord, ascend- 
ing in regular gradations to the head of the State — each, in addition, 
being bound by oath of allegiance to the King, to which his duties to 
his immediate lord were made to bend.'" But by the Statute of Quia 
Emptores, passed early in the reign of Edward I., and the subsequent 
Statute £>€ Regia PrcBrogativa, subinfeudations were forbidden, and it 
was provided that in the case of all conveyances, the grantee should 
hold immediately of the King. 

According to the original principles of the feudal law, lands were 
inalienable by the tenant without the consent of the lord ; and to 
secure the rights of the lord in this respect, as well as for the sake of 
notoriety in the transfer, lands could only be conveyed by feoffment^ 
which is defined by Blackstone to be " the gift of any corporeal hered- 
itament (or land) to another ; "" and of which the formal delivery of 
possession, or, as it was termed, " livery of seisin " was an essential 
part ; and though, under the relaxed form of the feudal system as it 
existed at the time of the Conquest, feuds had become alienable with- 
out the consent of the lord, the rule that lands could be conveyed 
only by feoffment with livery of seisin was still in force, and became a 
fundamental principle of the English law. From this rule it followed 
that lands could not be disposed of by will,' and also that a freehold 
estate (/'. e., an estate for life, or in fee) could not be created to com- 
mence in futuro.* 

The latter rule was, however, to some extent evaded or relaxed by 
the invention of the doctrine of remainders. According to this all pos- 
sible interests in land from any given time to the end of the world 
were regarded as constituting one estate, of which all lesser estates or 
interests that might be created formed parts ; and it was held that, if 
an immediate estate for a limited period was granted with livery of 
seisin, other estates, to commence in futuro (called remainders) might 
at the same time be created without further livery. The immediate 
estate thus created was called " the particular estate, as being but a 
small part or particula of the inheritance ; the residue or remainder 
of which is granted over to another.'" It was not necessary to the 
validity of a remainder that the particular estate should be a freehold ; 
but, if a leasehold, livery of seisin was necessary to support the re- 
mainder, though not otherwise required. By this method, it was held, 
the rule forbidding the creation of estates in futuro was satisfied, be- 
cause it was considered that the livery of seisin to the tenant of the 
particular estate, whether leasehold or freehold, was not to himself 
alone, but to all parties in interest ; and that thereby the whole estate 
passed out of the grantor, and became simultaneously vested in the 
tenant of the particular estate, and the remainder-men designated in 
the grant.' 

By this method the rigidness of the old law was somewhat relaxed. 
But otherwise the rule that lands could only be conveyed by feoffment 
with livery of seisin, and the resulting rules that lands could not be dis- 
posed of by will, and that estates, otherwise than as above stated, could 
not be created to commence in futuro, remained unaffected; as did also 
the rule most frequently applied to cases of violation of allegiance, 
that estates were forfeitable for non-performance of feudal duties. 

' I Spence, Eq. Jur. 92, 93. > 2 Com. 299. 

' I Spejice, Eq. Jur. 136. < 2 Blackstone, Com. 165, 166, 

" 2 Blackstone, Com. 165. • Id.; i Spence, Eq. Jur. 156. 
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The latter rule resulted from the terms of the original grants, and 
-was therefore but an application of the principles of contract ; which 
then as now applied generally to the subject, except where restricted 
by some rule limiting their application. But the peculiar rules of the 
Common Law to which we have referred all grew out of the restric- 
tion upon the right of alienation imposed by the rule that lands could 
not be conveyed otherwise than by feoffment with livery of seisin. 
And out of these rules again grew the necessity for the interposition 
of equity to counteract their effect. The law was afterward pro- 
foundly modified by the Statute of Uses, passed in the reign of Henry 
VIII., the effect of which was to introduce into and make part of the 
law the principles theretofore developed in equity ; but this can only 
be explained when we come to treat of the latter subject. 

Another peculiarity of the Common Law was that the courts under- 
took to give to certain words, wherever they occurred in a deed or 
■will, or other instrument, a fixed and unvarying meaning, according to 
which the instrument was to be interpreted, without regard to the real 
intention of the parties. This method of construction gave rise to 
numerous and voluminous rules, which of late years have become 
practically obsolete by the application of the simple principle that the 
intention must always govern.' 



CHAPTER III. 

HISTORICAL DEVELOPMENT OF EQUITY. 

§ I. Of Equitable Actions. 

THE jurisdiction of courts of equity, or, as it may be more 
briefly called, the jurisdiction of equity, is divided into two 
branches, viz.: 
(i) Jurisdiction to enforce legal rights, or rights recognized by the 
courts of law ; and 

(2) Jurisdiction to enforce equitable rights, or rights not recognized 
at law, but in equity only. 

The former jurisdiction was exercised in cases where, though the 

' The most remarkable instance of this technical method was the famous rule in 
Shelly's case, according to which, where an estate was limited to a man for life, with 
remainder to " his heirs," or "the heirs of his body," the word "heirs " was construed 
to be a word of limitation, and not of purchase ; or, in other words, the grantee took 
the fee-simple estate, and the heirs nothing. The amount of learning that has been 
expended on this rule is enormous, and, though long since abrogated, the rule still 
continues to be a bugbear to the student. Out of a disregard of it, by Lord Mansfield, 
in the famous case of Perrin v. Blake — where it was clearly in conflict with the mani- 
fest intention of the testator — grew one of the bitterest and most protracted contro- 
versies that have ever agitated the profession. See the discussion of the rule by 
Chancellor Kent, 4 Com. pp. 214-233 ; and his pathetic lament (in the note to the 
last page), over the abolition of the rule, from which we extract the following : 

" The juridical scholar, on whom his great master, Coke, has bestowed some por- 
tion of the 'gladsome light of jurisprudence,' will scarcely be able to withhold an 
involuntary sigh as he casts a retrospective glance over the piles of learning devoted 
to destruction by an edict as sweeping and unrelenting as the torch of Omar." 
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right was recognized, there was either no remedy at law, or the remedy- 
was insufficient. Thus in the case of a lost bond — upon which, oa 
account of a technical rule, which required projert of the bond, an 
action could not be maintained at law — relief could be had by appli- 
cation to the Chancellor. So also in the case of the action of eject- 
ment — which, as heretofore explained, was originally merely an action 
for trespass on land, and not for the recovery of the possession — the 
party prevailing, having established his right at law, could resort to 
the Court of Chancery to have the possession of the premises restored 
to him ; though this equitable remedy has long since become obsolete 
by reason of the same relief being given by the courts of law. 

An instance of the inadequacy of the legal remedy, and the conse- 
quent assumption of jurisdiction by equity, is presented by the action 
at law for account, and also the action for partition of land ; both of 
which, on account of their inconvenience, have been superseded by 
the corresponding equitable actions. 

This branch of equity jurisdiction was formerly very extensive, and 
of great importance ; but its importance has, in some degree, been 
diminished by the consolidation of the courts of law and equity which 
has taken place in England, and generally in this country, and by the 
reformed system of pleading now generally prevailing. As the law 
now stands with us, and in most of the States, one court administers 
both law and equity, and the rules of pleading are the same for both 
classes of cases ; and, hence, there has in fact been an entire consoli- 
dation of this branch of equity jurisprudence with the law; with 
reference to which it is important to observe that, wherever a conflict 
formerly existed between law and equity, the rules of the latter have 
entirely superseded the corresponding rules of the law. 

It may be said, therefore, that this branch of equity jurisprudence 
has become part of the law, and no longer exists as part of an inde- 
pendent system ; though for the present, owing to the condition of our 
text-books and treatises, the two systems have to a large extent to be 
studied independently. With the improvement of our text-books, this 
will cease to be the case.' 

§ 2. Of Equitable Rights, and Herein First of Uses and Trusts, Prior 
to the Statute of Uses. 

With regard to equitable rights, the most extensive and important 
are those known as equitable estates, and of these especially .trusts, or 
equitable estates in land ; to which, in order to illustrate the nature of 
Equity, it will be sufficient for us to refer. 

The jurisdiction of the Chancellor over trusts, like all other branches 
of equitable jurisdiction, grew out of the inadequacy of the law for 
the purposes of justice, and the consequent necessity for the interpo- 
sition of equity in order to prevent injustice. 

In a former chapter, I explained such of the principles of the old 
common law as it may be necessary to understand in connection with 
the subjects of uses and trusts ; of which the principal to be noted 
are the rules forbidding the disposition of lands by will, or the crea- 
tion of estates to commence in futuro, and the principle that estates 

' These remarks, however, are to be qualified by the observation that, in the Fed- 
eral courts, the two systems are still kept separate ; and as long as this continues to be 
the case, a knowledge of the two systems will continue to be necessary to the lawyer. 
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■were forfeitable for non-performance of feudal duties, and especially 
for violations of allegiance. To these must be added the later pro- 
visions of the, Statutes of Mortmain, by which conveyances to ecclesi- 
astical or other corporations were forbidden. For to these riiles of the 
law, or rather to the motive, of evading them, uses and trusts owed 
their origin. 

The terms use and trust are . sometimes used as synonymous, and 
sometimes distinguished. According to the latter usage — which is to 
be preferred — uses are a species of trust, and the latter term must, 
therefore, first be defined. 

A trust is ,said to arise where a conveyance of land is made either in 
trust that the grantee will simply hold the title for the use and benefit 
of the grantor, or such person or persons as may be designated in the 
conveyance, permitting the beneficiary, or, as he is called, the cestui 
que trust, to have the possession and exclusive use, or, in other words, 
the beneficial ownership of the land, or in trust that the grantee will 
hold and use the land for the purposes designated by the grantor. 
Trusts of the former class, in which the trustee is charged with no 
active duty, but merely holds the legal title for the benefit of another, 
without any control over the land, are called passive or permanent 
trusts, and are identical with uses ; those of the latter, in which the 
trustee is charged with active duties, and has the possession and con- 
trol of the land, are called active or special trusts. 

" The introduction of uses, or passive trusts," says Mr. Spence, " is 
generally and with reason 'attributed to the clergy ; " by wjiom they 
were invented for the purpose of evading the Statutes of Mortmain ; 
and they were afterward made use of by the laity to enable them to 
defeat creditors of their executions, or for other fraudulent purposes. 
" Uses, therefore," he adds, " had- their origin in the design to evade 
the provisions of the law, and it would seem solely for the purposes 
of fraud." They were afterward, however, put in practice for less 
objectionable purposes, viz.: to avoid the forfeiture of property during 
the civil wars which so long devastated England, and also to evade 
the rules of the law forbidding the disposition of lands by will, and 
the creation of estates to commence in future} 

At law uses were not recognized, but were treated as wholly void ; 
nor for a long time after their introduction were they recognized in 
equity ; and hence the beneficiary, or cestui que trust, was left wholly 
without remedy, and the performance of the trust left to depend upon 
the conscience of the trustee. In the reign of Henry V., however, at 
which time the greater part of the lands in England was held by feof- 
fees in trust, it was no longer possible to leave the fulfillment of trusts 
to the mere honor of the trustee, or the coercion of the confessor ; 
and the Chancellor therefore was applied to, as a judge for matters of 
conscience, and the applications were entertained. Instances of such 
applications in this reign were not numerous ; but there were many in 
the reigns of Henry VI. and Edward IV., arid in the reign of the lat- 
ter the jurisdiction had become firmly established." 

At first it seems that the only uses or trusts recognized by the 
Chancellor were Express Trusts, or those created in express terms ; 
afterward Resulting and Constructive Uses or Trusts were recognized 
and enforced. 

A resulting use or trust was held to arise in all cases where, from 

■ I Spence, Eq. Jur. 440, 441. , ^ Id. 443, 444. 
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the facts and circumstances of the transaction, it was inferred that it 
was not the intention to convey a beneficial interest; Several classes 
of these may be distinguished. 

(i) The first was, " where there was no intent expressed or capable 
of proof, and no effectual consideration could be proved or was to be 
implied, the use resulted to the feoffor ; though at law, a deed, from 
its solemnity, imported a consideration in itself.'" 

In such case, in view of the general practice of conveying to uses, 
a mere conveyance of the legal interest no longer implied an intention 
to confer on the donee a beneficial interest ; and hence " the Chancel- 
lor," says Lord Bacon, " thought it more convenient to put the pur- 
chaser to prove his consideration, or the purpose of the grant, than the 
feoffor and his heirs to prove the trust, and so made the intendment 
toward the use, and put the proof upon the purchaser."" 

(2) As a corollary, it was held that where in the deed a trust was 
indicated, but the beneficial interest only partly disposed of, the re- 
mainder remained in or resulted to the feoffor.' 

(3) Where a conveyance was made to one person and the considera- 
tion was paid by another, a use was implied in favor of the person 
from whom the consideration passed.* 

Constructive uses or trusts rested upon a different principle, and ap- 
plied to cases where it could not be presumed, either from the lan- 
guage or the acts of the parties, or the circumstances of the case, that 
it was the intention to create a trust, but where the legal title was ob- 
tained either by fraud or in such manner that it would be fraudulent 
for the legal owner to hold it.° 

In the reign of Henry VIII., however, it was deemed inconvenient 
that the legal and the equitable estate in lands should be separate, or, 
in other words, that uses should exist ; and there was accordingly 
passed a statute for the purpose of abolishing them by converting 
equitable into legal estates. 

By the first section of that statute it was enacted that where any 
person stood seised, or at any time thereafter should happen to be 
seised, of lands to the use, confidence, or trust of any other person, in 
every such case the person entitled to the use or beneficial interest 
should stand and be seised, and be deemed and adjudged in lawful 
seisin, estate, and possession of like estates, as they had or should have 
in the use ; or, in other words, that the legal title should be vested in 
him." 

The effect of this statute does not seem to have been what was 
anticipated by the legislature. Its result was twofold : 

First — Simply to introduce into the common law new and more con- 
venient methods of conveyancing than the old method of feoffment, 
with livery of seisin ; and 

Secondly — In equity to change the name of uses to that of trusts. 

With regard to the conveyances referred to, it would be impossible 
to improve upon the explanation of them given by Blackstone under 
the head of " Conveyances Operating under the Statute of Uses." 
The learning upon the subject has, however, in most of the States be- 
come obsolete, and the subject need not therefore be further dwelt 
upon than to remark that, by the development of the equitable doc- 

> I Spence, Eq. Jur. 451. ' Id. it. 

« Jd. ib. * Id. ib. 

• Id. 452. • Id. 462-464, 
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trine of uses and its incorporation into the law by the Statute o\ 
Uses, all the technical rules of the common law growing out of the 
feudal system were in effect swept away, and the law restored, in its' 
practical effect, though not in its formal expression, to the simplicity 
of the allodial system. 

The effect of the statute upon the equity doctrine of trusts is also 
well explained by Blackstone ; but, as the subject is an important one, 
I add a few words of explanation : 

First, there were some express trusts, which were held not to be 
within the intent or purview of the statute; namely, those in which 
special or active duties were imposed upon the trustee — as, for instance, 
when the trust was to sell for payment of debts or legacies, and some 
of a permanent nature, as, to manage the trust property, and to pay the 
profits to 2. feme covert, and the like. Trusts of this description re- 
quired that the estate and use should be in the donee, to enable him 
to perform the trust reposed, and were therefore exempted from the 
operation of the statute.' 

Secondly, the statute, as we have seen, brought the estate to the use, 
or, in other words, converted the equitable into a legal title ; so that, 
after the statute, the cestui que trust became seised of the estate at law, 
as before he was entitled to the use in equity. Thus, where an estate 
was given to A and his heirs to the use of or in trust for B and his 
heirs, the legal estate was, by the statute, eo instanti vested in B ; but 
as nothing was expressly said as to any ulterior use or trust that might 
be imposed, the statute failed, in a great measure, of its object. For 
the common-law judges held that there could be no use upon a use, 
but when the first use was declared there it must rest ; or, in other 
words, that under the statute the legal title vested in the first usee. 
Thus, where A conveyed to B, to the use of C, to the use of D, the 
title would vest in C, and D take nothing ; but the Court of Chancery 
held that, though these were not uses which the statute could execute, 
still they were trusts, which in consequence ought to be performed ; 
and the law has stood on that footing ever since. 

So that, as observed by Sir William Blackstone, by this strict con- 
struction of the courts of law, a statute made upon great delibera- 
tion, and introduced in the most solemn manner, has had little other 
efifect than to make a slight alteration in the formal words of a con- 
veyance. For the only effect produced by the statute upon the equit- 
able doctrine was simply that, in order to create a trust, it was neces- 
sary to interpose an additional usee, or trustee, in whom the legal 
title would, by force of the statute, vest. The doctrine of uses, 
therefore, continued and continues to exist with but little modifica- 
tion, except that we now call them " trusts " instead of "uses." 

§ 3. Of Modern Trusts. 

Hence, we still have the same division of trusts as we had of uses, 
namely, into express, resulting, and constructive trusts ; and, generally, 
the doctrines governing them before the statute still continue to 
apply. It remains, therefore, simply to explain a little more fully the 
nature of these several kinds of trusts, and to illustrate them by ap- 
propriate examples. 

Express Trusts. — An express, or, as it may be more appropriately 

' Spence, Eq. Jur. 486. 
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terfaied, an actual, trust is simply one created by the expressed will of 
the parties, or, in other words, by express contract. Hence the doc- 
trine of express trusts is, in the main, a mere applicatipn of the prin- 
cij^les of contract. 

' Some confusion arises with reference to this class of trusts, and, in- 
deed, with reference to the classification of trusts generally, from the 
misuse of the term "implied trust." Properly speaking, this term 
applies only to resulting trusts, where, in absence of proof to the con- 
trary, the intention to create a. trust is implied as a conclusion of law, 
without any inquiry as to what the actual intention may have been — 
the case being precisely analogous to the implied promise presumed 
in law to exist where an obligation is shown, and also to the case of 
constructive fraud inferred conclusively from certain facts in the 
absence of adverse proof. In these cases frequently, and indeed gen- 
erally, the supposed promise, fraud, or intention, as the case may be, 
is in fact created by the law ; or, in other words, is a mere legal fic- 
tion. And, hence, " implied or resulting trusts " are properly classed 
under the head of trusts arising " by operation of law ; " /'. e., trusts 
created by the law, and not by the actual will of the parties. But the 
term " implied trusts " is used, and we think improperly, by Mr. Perry 
to denote a class of trusts in which the trust is not specifically de- 
clared, but la,nguage is used from which the actual intention to create 
such a trust is to be inferred." 

The same mistake is made by some writers on contract, who class, 
under the head of " implied contracts," certain contracts in which all 
the terms are not fully expressed, but are left to be gathered from the 
nature of the transaction and the prevailing, custom of dealing ; as, 
for instance, where a man orders goods from a store, and nothing is 
said about the price ; or where a man writes, his name upon the back 
of a negotiable instrument. In the former case, there is undoubtedly 
an express or actual contract to pay for the goods what they are rea- 
sonably worth ; and, in the latter, that the title shall pass to the as- 
signee, and that the indorser will pay the amount. For, as heretofore 
explained, the assent of the parties may be expressed either by lan- 
guage or by any other sufficient means ; and, as a general rule, there 
can be no more satisfactory sign of the actual intention of the parties 
than the customary course of dealing. But, according to the true 
conception of the matter, an implied contract is in fact not a contract 
at all ; and the same is true of an implied or resulting trust, in which 

' " Implied trusts," he says, "are those that arise when trusts are not directly or 
expressly declared in terms; but the courts, from the whole transaction and the words 
used, imply or infer that it was the intention of the parties to create a trust. Courts 
seek for the intention of the parties, however informal or obscure the language may 
be ; and if a trust can fairly be implied from the language used as the intention of the 
parties, the intention will be executed through the medium of a trust. . . . Thus, 
if a testator make an absolute gift to one person in his will, and accompany the gift 
with words expressing a ' belief,' ' desire,' ' will,' ' request,' ' will and desire ; ' or, if he 
' will and declare,' ' wish and request,' ' wish and desire,' ' entreat,' ' most heartily be- 
seech,' 'order and direct,' 'authorize and empower,' 'recommend,' 'hope,' 'do not 
doubt,' ' be well assured,' ' confide,' ' have the fullest confidence,' ' trust and confide,' 
' have full assurance and confident hope ;' or, if he make the gift ' under the firm con- 
viction,' or 'well knowing ;' or, if he use the expressions, 'of course the legatee will 
give,' or, ' in consideration that the legatee has promised to give" — in these and sim- 
ilar cases, courts will consider the intention of the testator as manifestly implied, and 
they will carry the intention into effect by declaring the donee, or first taker, to be a 
trustee for those whom the donor intended to benefit." (i Perry on Trusts, II2.) 
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it is immaterial whether there be or be not an actual intentioii to 
create a trust. What are called "implied trusts "by Mr. Perry^ are^ 
therefore, obviously express or actual trusts, and they are generally so 
regarded ; and they come directly within the definition of express 
trusts given by Mr. Pomeroy as being "those created by the inteh- 
tional act of some party having dominion over the property, done 
with a view to the creation of a trust." ' 

It is a mooted question whether, at common law, uses could be raised 
by parol evidence. There seems to be no doubt that, where land was 
conveyed by feoffment, or fine and recovery, uses could be so proved ; 
but whether a use could be raised by parol bargain and sale, or " cov- 
enant to stand seised to uses," seems to be doubtful." The question, 
however, is immaterial, since the passage of the Statute of Frauds (29 
Car. II. c. 3), by the seventh section of which it was enacted that all 
declarations or creations of trusts " shall be manifested and proved 
by some writing signed by the party who is by law to declare such 
trusts, or by his last will in writing ; " or else they shall be utterly 
void and of none effect. But it was expressly provided that this 
provision should not apply to trusts arising or resulting by impli- 
cation or construction of law.' 

It will be observed that all that is required by this statute is that 
the trust should be manifested or proved by writing, and not that it 
should be thus created. Hence, it was held that the trust might be 
proved by any subsequent writing of the party ; as, for instance, " a 
letter under his hand, or by his answer in chancery, or by his affidavit, 
or by a recital in a bond or deed, or by a pamphlet written by the 
trustees ; in short, by any writing in which the fiduciary relation be- 
tween the parties and its terms can be clearly read.* 

These provisions of the Statute of Frauds have, in substance, been 
adopted in all the American States ; but the language of the Ameri- 
can statutes«generally differs upon this point from that of the seventh 
section of the statute of Charles II. — the former generally providing 
that " a trust must be created or declared by an instrument in writing, 
signed by the party ; " and the question has arisen whether this differ- 
ence of language is to be construed as giving a different effect to the 
law. Upon this question Mr. Perry is of the opinion, upon the au- 
thorities cited by him,' that "upon sound reason, and upon decided 
cases, it would seem that the peculiar form of words in some of the 
statutes of the American States has not altered the general rule as 
established under the English statute, and that the same evidence 
would be generally received, in the United States, to establish a trust 
as in England."' 

In Mr. Perry's work (which I am making my guide in this portion 
of my subject), a chapter is devoted to the discussion of the compe- 
tency of the parties to trusts, and as to what property may be the 
subject of the trust. The subject, however, is merely a branch of 
the general law of contracts, and is disposed of by the principles 
governing the competency of parties thereto ; though the chapter 
may be read with profit, with a view to perceiving the application of 
those principles. 

' 2 Eg. Jur. 987. » 1 Perry on Trusts, § 75. 

» Id. § 78. <■ Id. § 82. » Sees. 80, 81. 

" In California, however, the more specific language of the statute would seem to 
demand a different construction. 
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It must be oliserved, however, that the real parties to a trust, in the 
eyes of a court of equity, are only the creators of the trust, and the 
cestui que trust, or beneficiary — the 'trustee being regarded merely as 
an instrument for the preservation and administration of the rights of 
the latter. Hence, if the trust is sufficient in other respects, its va- 
lidity is not affected by any incompetency in the trustee; for it is a 
cardinal rule of equity that it will never permit a trust to fail for the 
want of a trustee; and hence, if the trustee is incompetent, or refuses 
to qualify, or abandons his trust, another trustee will be appointed.' 

But, as in the case of all contracts, the party to receive a benefit 
under it must be clearly defined. Thus, a deed is absolutely void if 
there is no grantee, or the grantee cannot be ascertained; and the 
same principle applies to the case of trusts — if the beneficiary, or 
cestui que trust, cannot be ascertained, the trust is absolutely void.' 
There is a seeming exception to this rule in the case of charitable 
trusts. But this is not really an exception; for, in all such cases, the- 
trust is in fact in favor of the State, which, upon rational principles, 
would seem, as a matter of right, to have the absolute control of all 
charities. 

It is also a general principle, applying to all contracts, that the 
terms must be defined. And this principle equally applies to trusts, 
which are absolutely void, if the objects and purposes of the trust 
cannot be ascertained.' But, in the case of charities, it is a sufficient 
specification of the trust that it be for charitables purposes generally, 
eo nomine. The very term "charity," or "charitable purposes," must 
however be used, or the particular object and purposes of the charity 
must be specified; and in the latter case, the specific purpose desig- 
nated must be one regarded by the courts as charitable. And, in 
general, "since the Stjitute of Elizabeth no bequests are deemed 
•within the authority of Chancery, and capable of being established 
and regulated thereby, except bequests for those purpose^ which that 
statute enumerates as charitable, or which by analogy are deemed 
within its spirit and intendment,"* or unless the trust is for "pur- 
poses of charity in general." Hence, a bequest to the Bishop of Dur- 
ham, to dispose of the same " to such objects of benevolence and lib- 
erality as the bishop, in his discretion, shall most approve of," and 
many similar trusts have been held to be void.' 

Resulting Trusts. — As we have explained, resulting uses were of 
three kinds, viz. : 

(i) Where a conveyance was made of land or other property with- 
out any consideration or any distinct use or trust stated, a use resulted 
in favor of the grantor. 

(2) Where the conveyance expressed a trust, but no intention ap- 
peared to give the grantee a beneficial interest, or the trust failed, a 
use resulted to the grantor as to the portion of the estate not dis- 
posed of. 

(3) Where, on the purchase of land, the purchase-money was paid 
by one, and the conveyance taken in the name of another, a use re- 
sulted in favor of the party paying the purchase-money. 

This classification was formerly applied to trusts, and it was sup- 
posed that, for each of the classes of resulting uses above enumerated, 
there was a corresponding class of resulting trusts. But it is at least 

' I Perry on Trusts, § 3?. ' Id. 8 83. s Id. § 83. 

* 2 Story, Eq. Jur. § H15. ' Id. g§ 1156 et seq. 
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doubtful whether, since the statute, there are any resulting trusts cor- 
responding to resulting uses of the first class. 

It is, indeed, said by Judge Story that, where a conveyance is made 
without consideration and no trust is declared, a trust will result to 
the grantor;' and the same view is taken by Mr. Cruise" and other 
writers, and it was formerly so held in this State' (California). But it 
is, with reason, doubted by Mr. Spence whether this view can be sus- 
tained,* and it was indeed expressly repudiated by Lord Hardwicke in 
Lloyd V. Spillet,' and in effect in Young v. Peachy.' 

This view of the case is followed generally by the later authorities,' 
and, on principle, would seem to be correct. For, as it will be remem- 
bered, the rule that, in case of a voluntary conveyance, a use would 
result, arose from the fact, existing at the period when the doctrine 
arose, that conveyances to secret uses were so common " that a simple 
conveyance of the legal interest no longer implied an intention to 
confer on the donee a beneficial interest," 'for, in point of fact, at that 
time " the greater part of the lands in England were held by feoffees 
in trust.'" But this state of facts no longer exists; for now, in the im- 
mense majority of cases, conveyances, whether voluntary or other- 
wise, are made with the actual intention of conveying both the equi- 
table and the legal title ; and hence it would seem, upon a familiar 
maxim, that the rule should cease with the reason that gave rise to it. 
For the natural presumption arising with reference to a modern con- 
veyance must always be that a benefit to the grantee was intended ; 
and it is no longer reasonable that the grantee should be put to proof 
upon this point. 

It follows that there cannot, in such cases, be a resulting or implied 
trust ; for ex vi termini, such a trust cannot be raised by parol evidence 
of an actual extent — the rule being that, while parol evidence is ad- 
missible to rebut the presumption of a trust, and also to meet the 
evidence in rebuttal, it cannot be admitted to raise a presumption in 
the first place." 

It does not follow, however, that no trust of any kind can be 
proven. On the contrary, it is well settled that parol evidence is ad- 
missible to show that the deed was in fact made in trust, and was not 

' I Eq. Jur. §§ Ilg7, 1198. "^ Dig. tit. 12, ch. I, §§ 51, 52. 

' Russ V. Mebius, 16 Cal. 350. * 2 Eq. Jur. 198, igg. 

• 2 Atk. 150. 

' Id. 257. " I am bound by the statute of frauds and perjury," says the Chan- 
cellor in the former case, " to construe nothing a resulting trust, but what are there 
called trusts by operation of law ; and what are those ? Why, first, when an estate is 
purchased in the name of one person, but the money or consideration is given by 
another ; or, secondly, where a trust is declared only as to part, and nothing said as to 
the rest, what remains undisposed of results to the heir-at-law. ... I do not know, 
in any other instance besides these two, where this court have declared resulting trusts, 
by operation of law, unless in cases of fraud, and where transactions have been carried 
on mala fide." 

It will be observed here that, in the case cited, there was in fact a nominal consid- 
eration recited in the deed, which seems to have been regarded by the Chancellor as 
immaterial ; and, accordingly, upon the authority of this case, Mr. Spence lays it down 
that : ' 'A merely nominal consideration ... in the Court of Chancery is treated 
as no consideration" (2 Eq. Jur. 200) — a rule in conflict with what is said upon the 
subject by the Court in Russ v. Mebius, and in the passage from Judge Story, cited 
by the Court ; but which, nevertheless, seems to be obviously correct. 

' 2 Pom., Eq. Jur. § 1035 ; i Perry on Trusts, § 125 ; 4 Kent, Com. 306 ; 2 Fonb. 
on Eq. 116. 

* I Spence, Eq. Jur. 451. ^ Id. 443. "> i Spence, Eq. Jur. 568, 569. 



S6 THE LA W OF PRIVA TE RIGHT. 

intended to convey any beneficial interest. "If there are circum- 
stances," says Mr. Spence, " from which it can be made out in proof 
that it would be a fraud in the grantee to retain the property as his 
own, parol evidence may be given of such circumstance to prove that 
the transaction was subject to a trust." ' And it was So expressly held 
in Young v. Peachy, cited supra. And other authorities upon the 
same point will be cited when we come to treat of constructive trusts. 
But such a trust is manifestly not a resulting, but a constructive trust. 

Wherever a trust is expressed in the deed as to part of the estate, 
the residue of the use results to the grantor.' And the same princi- 
ple applies where property is conveyed by will or a deed, upon some 
trust which fails, in whole or in part, either because the trust is unlaw- 
ful or not sufficiently definite, or where its purposes have been ful- 
filled. In all such cases a trust, either with reference to the whole 
property, or to the residuum, as the case may be, results in favor of 
the grantor, or his heirs or other representatives ; and the same rule 
applies where the property given by will or deed is stated to be on 
trust, but no trust is declared, or upon a trust thereafter to be de- 
clared, but no such declaration is made.' 

All of these cases, come under the same principle, viz., that "if 
upon the deed there are any circumstances tending to show that a 
trust was intended,, then the onus of proof is on the donee,"* or, in 
other words, the presumption is that no beneficial interest to him is 
intended, and a trust as to all the beneficial interests not exhausted 
by the express trust results to the grantor. 

With regard to the second class of resulting trusts, the principles 
applying to them are so simple in their nature, and so familiar, as to 
render extended discussion unnecessary. The cases cited in the notes 
will sufficiently illustrate the subject, in all of which, it will be ob- 
served, the purchase-money was, in fact, actually paid over by the 
grantee, but he paid it on account of the other party, who thereby 
became his debtor for the amount paid ; or, in other words, the money 
was paid by the grantee in pursuance of a loan to the other party. In 
all such cases, it is held that the. money paid is in fact, the money of 
the beneficiary, and that a trust resulted.' 

The doctrine of resulting trusts is founded upon the presumption 
implied by law, under the circumstances stated, that a trust was in- 
tended. This is a strictly legal presumption, but not a conclusive 
one. It may in all cases be rebutted, and parol evidence is admissible 
for the purpose.' Evidence is also admissible to meet the rebuttal 
evidence, but not, as I have already said, either to raise or to fortify 
the presumption in the first place. The rule is thus expressed by 
Mr. Spence : 

" Evidence cannot be offered to fortify a presumption in any case, 
excepting in order to sustain it against the effects of evidence given 
for the purpose of defeating it ; for to admit it simply in support is 
unnecessary and hazardous, as affecting the rule of the court." ' 

' Id. 199, citing Hutchins v. Lee ; i Atk. 447. 

" 2 Story, Eq. Jur. § 1 199 ; 2 Pom. , Eq. Jur. § 1084 ; Schlessinger v. Mallard, 
70 Cal. 326, 

^ 2 Pom., Eq. Jur. § 1032 ; 2 Story, Eq. Jur. § 1200. 

* 2 Spence, Eq. Jur. 199. 

» Hellman v. Messmer, 77 Cal. 166 ; Hidden v. Jordan, 21 id. 98 ; Millard v, 
Hathaway, 27 ;i/. 140. 

' 2 Story, Eq. Jur 6^ 1199. n. ' I Eq. Jur. 569. 
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Constructive Trusts. — Constructive trusts and implied trusts are 
frequently confounded or classed together; but the latter term, ac- 
cording to the better usage, is confined to resulting trusts, which rest 
upon the presumed or implied intention of the parties. A constructive 
trust, as distinguished both from express and from implied or result- 
ing trusts, may be defined to be a trust which is raised by construction 
of equity in order to satisfy the demands of justice, without reference 
to any presumable intention of the parties.' The cases which range 
themselves under this division are those in which the legal title has 
not been conveyed -" to the party in whom it is vested by way of 
trust, but has been acquired or is retained against conscience and 
equity." " 

Such trusts " arise not only where property has been acquired by 
fraud and improper means, but also where it has been fairly and prop- 
erly acquired, but it is contrary to some principle of equity that it 
should be retained by the party in whom it is vested — at least for his 
own benefit.'" 

Upon this point Mr. Pomeroy, in his valuable work on equity, seems 
to me to have fallen into a serious error. According to his view, " all 
instances of constructive trusts, properly so called, may be referred to 
what equity denominates fraud, either actual or constructive, as an 
essential element, and as their final source;" * 

It is manifest, however, from the definitions cited, all of which 
are from eminent authorities, as well as from the authorities gen- 
erally, that this view cannot be sustained ; and, accordingly, the 
most approved writers upon the subject not only recognize this 
fact, but divide trusts of this character into those which arise 
from fraud and those which are raised by courts of equity upon 
other principles.' 

' Smith, Manual of Eq. 166 ; 2 Story, Eq. Jur. §§ 1195, 1254. 

' 2 Spence, Eq. Jur. 3. 

' I Id. 511. Or, as it is expressed by Mr. Hill, in his work on Trustees (p. 116): 
' ' Wherever the circumstances of a transaction are such that the person who takes the 
legal estate in property cannot also enjoy the beneficial interest without necessarily 
violating some established principle of equity, the Court will immediately raise a con- 
structive trust, and fasten it upon the conscience of the legal owner, so as to convert 
him into a trustee for the parties who in equity are entitled to the beneficial enjoyment." 

■■ 2 Eq. Jur. § 1044. 

' Thus we find, in Mr. Perry's work upon the subject (§ 168), the following divis- 
ion of constructive trusts, viz. : . 

" (i) Trusts that arise from actual fraud practiced by one man upon another. 

' ' (2) Trusts that arise from constructive fraud. ... 

" (3) Trusts that arise from some equitable principle independent of the existence 
of any fraud ; as, where an estate has been purchased and the consideration money 
paid, but a deed has not been taken, equity will raise a trust by a construction for the 
purchaser." 

And again he says, § 231 : 

" It frequently happens that Courts of Equity construe a trust to arise from the 
contracts and dealings of parties,' although the trust is not within their contemplation, 
and there is no fraud, actual or constructive. . . . Thus, if parties enter into a 
valid contract for the sale and conveyance of lands ... a Court of Equity looks 
upon that as already done which was agreed to be done ; from the date of the contract 
it looks upon the beneficial interest as in the vendee, and the legal title only in the 
vendor. By construction, the vendor holds the legal title in trust for the vendee." 

The same classification is adopted by Mr. Hill, who divides this class of trusts ; 
into trusts arising from actual fraud, and trusts arising "by equitable construction, in 
the absence of fraud" (p. 170); and, to illustrate, he gives, as an instance of a con- 
structive trust, the case of vendor and vendee, which is thus classed also by Tiffany 
and BuUard in their work upon Trusts (p. 490), and by Story (§ 1212). 



S8 THE LAW OF PRIVATE RIGHT. 

Accordingly, we adopt the division of this class of trusts usually 
given, viz. : 

(i^ Constructive trusts arising from fraud ; and . 

(2) Those raised by equitable construction, in the absence of fraud. 

With regard to fraud, it is important to observe that equity will not 
only interpose to set aside a deed or other instrument procured by 
fraud, but will interfere also to prevent a meditated fraud, or a fraud- 
ulent use of the instrument. 

This is an extremely important principle ; to illustrate it we will 
suppose the case of a conveyance by A to B upon a parol trust that 
the grantee shall hold the land for the benefit of the grantor. In 
such case, if the grantee at the time he received the deed meditated 
a violation of the confidence reposed in him, it is obvious that equity 
would interpose ; for the case would then be simply a case of obtain- 
ing the legal title by a false representation — as it is nof to be sup- 
posed that the grantor would have made the deed had he known that 
the party intended to violate the trust.' 

But suppose the case that B did not at the time intend to violate 
his trust, but honestly intended to carry it into effect, and that he 
should subsequently yield to temptation, and determine to hold the 
property as his own. Here, obviously, an express trust cannot be 
proven on account of the statute of frauds ; nor, as we have shown, 
does a resulting trust arise ; nor has the deed been obtained by fraud; 
yet it is equally obvious that no satisfactory distinction can be made 
between the two cases ; and that equity should interpose to prevent 
the meditated fraud, as it would to rectify the fraud already commit- 
ted. And this, contrary to an opinion very commonly prevailing, is 
in fact the settled doctrine of the law — the case presented being pre- 
cisely that of Young v. Peachy, and also that given by Mr. Spence, to 
which I have referred. 

One of the most important illustrations of this principle is that of 
a deed absolute on its face, given upon a parol understanding that it 
should be regarded as securit)' for a debt only. In such case, as has 
been frequently held, parol testimony is admissible to prove the trust; 
and in one of these cases' the principles upon which equity acts in 
this class of cases are thus forcibly expressed : 

" The doctrine is both novel and startling which restricts in matters 
of fraud its jurisdiction over the operation of a written instrument to 
those cases where the fraud has been committed in its creation. If 
maintained, it will sweep away its heretofore admitted jurisdiction in 
an infinite variety of cases of almost daily occurrence, where the fraud 
alleged consists in the use of instruments, entered into upon mutual 
confidence of the parties. Fraud in their use is as much a ground for 
the interposition of equity as fraud in their creation. There is no 
distinction in the principle upon which the jurisdiction is asserted in 
the two cases. In both there is the same abuse of confidence, and 
from both the same injury results." And, in another case, the Court 
says, with equal force : 

" To allow the defendants under such circumstances to evade their 
promise would be to enable them to practice a fraud, and to convert 
a statute designed to prevent frauds into a shield for their pro- 
tection." ' 

' 2 Perry on Trusts, § 1055. ' Pierce v. Robinson, 13 Cal. 128. 

' Sanford v. Jones, 35 id. 487. 
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And, as we have said, the principle applies equally to all cases of 
■conveyances upon parol trusts.' 

Trusts raised by equity in the absence of fraud are extremely nu- 
merous, and include all cases of equitable estates, except those arising 
-from some other species of trust. Such trusts arise, ex vi termini, in 
-all cases where the legal title has been obtained, or is held, under such 
"Circumstances as to render it inequitable that it should be held by the 
party in whom it is vested. 

The principle is thus expressed by Judge Story, with reference to 
;money : 

" One of the most common cases in which a court of equity acts 
upon the ground of implied trusts in invitum is where a party has re- 
•ceived money which he cannot conscientiously withhold from another 
party ; . . . illustrations of this doctrine are familiar in cases of 
:money paid by accident, or mistake, or fraud.'" In such case, the 
.money can generally be recovered at law in assumpsit, which, as estab- 
lished in modern times, is [as we have said] called distinctively "the 
•equitable action." Where this action can be maintained, equity will 
not interfere, but in other cases it will. 

And the same principle with reference to other property is thus ex- 
pressed by the Supreme Court of the United States : ' 

" These [referring to cases cited] are only applications of the well- 
•established doctrine that, where one party has acquired the legal title 
to property to which another has the better right, a court of equity 
will convert him into a trustee of the true owner." ' 

It is important to observe that constructive trusts are not in fact 
trusts, but are improperly called so, because they resemble trusts in 
:several important particulars, and are in many respects governed by 
"the same rules. In the same way we apply the term " implied con- 
'tracts " to certain obligations not arising from contract, but which, in 
the Roman law, are more correctly called quasi contracts, implying 
merely that they resemble contracts; and, in the same way, construct- 
ive trusts should be considered rather as quasi than as actual trusts. 
There was no impropriety in the employment of the word " use " in 
this connection, and it is unfortunate that the term " trust " has been 
:substituted. But the expression " constructive use," to designate this 
•class of rights, has become obsolete, and cannot be revived. The 
term " equitable estate " expresses, however, precisely the same idea; 
for an equitable estate, if not an active trust, is nothing more than a 

' Young V. Piper, cited supra; 2 Spence, Eq. Jur. igg. 

' 2 Eq. Jur. 1255. ' Stark v. Starrs, 6 Wall. 419. 

* In what has been said upon the subject of trusts, I have had reference more par- 
ticularly to rights, or estates, in land. The same principles apply generally to trusts 
in personal property — subject, however, to the qualification that the separation of 
the equitable from the legal title is not so common in the case of personal prop- 
erty, and that often under circumstances where, were the case one of real prop- 
erty, an equity only would vest, the beneficiary would take the whole title to per- 
sonal property. The most important case — other than that of express trusts — of 
.an equitable right, or interest in personal property distinct from the legal title, is 
that arising from the assignment of choses in action. By the common law, choses 
in action (except in the case of negotiable instruments) were not assignable ; but 
the validity of the assignment was always recognized in equity. But by modern 
^statute, in both England and the United States, assignments are allowed. The 
jurisdiction of equity over such assignments has thus been greatly curtailed, but it 
•still exists in the case of partial assignments of contracts, which at law are void. 
'The subject is discussed, and explained in the case of Grain v, Aldrich, 38 Cal. 514. 
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use in property vested in one person, of which the legal title is vested', 
in another. The term is; therefore; equally applicable to constructive, 
or quasi, as to express or actual trusts, dnd is, perhaps, the iriost appro- 
priate term by which to designate at once both classes of rights. 



PART III. 

OF THE NATURE AND OF' THE METHOD AND PRINCI- 
PLES OF RIGHT, 



CHAPTER I. 

DEFINITION OF RIGHTS. 

AS we have observed, there is implied in every right the liberty or 
power of acting freely with reference to the subject of the: 
right. 
The terms ■" liberty " and "power" to act are very nearly synony- 
mous, the difference between them corresponding precisely to that 
between the terms "may" and "can," and they may, therefore, be; 
used indifferently in the definition.' The last term, however, is more 
commonly used to denote not merely ability or power to act {facultas 
agendi), but control or power over others — a notion, as we shall see^ 
not necessarily involved in the idea of a right ; arid, on account of 
this ambiguity in the word power, the term liberty is to be preferred. 

The .term " liberty," in its general sense, denotes the absence of any 
impediment to the performance of that which a man wills to do, and 
implies the absence of physical or natural impediments, as well as. 
those which are interposed by man. But jurisprudence is not con- 
cerned with impediments of the former class, but with the latter only; 
and the term " liberty," as used in jurisprudence, therefore, denotes, 
merely the absence of restraint by others upon the free performance; 
of volition. 

This liberty or power, however, is not to be understood as actual 
liberty or power ; for, whatever theory of rights we adopt, it is clear 
that a man may be prevented from exercising his right without losing 
the right itself. Thus, for instance, a man has a right to his liberty 
though unjustly imprisoned, and to his property though unjustly de- 
prived of it ; and, in general, though a man may be deprived of the; 
enjoyment of his right by violence or other injustice, he cannot be. 
thus deprived of the right itself, except in the case of the extinction 
of the subject of the right, or of himself. The liberty qr power in 
which a right consists is, therefore, to be understood according to one- 
theory as legal, anil according to the other &% jural, liberty or power ',. 
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-that is to say, according to the former a right consists in the liberty 
or power which it is the will of the State a man shall have, or, in other 
words, which, according to the will of the State, he ought to have ; 
and, according to the other, in the liberty or power which it is right 
for him to have, or which, according to right, he ought to have. 

Indeed, according to the most logical and consistent of the sup- 
porters of the former theory, the will of the State is itself the para- 
mount standard of right and wrong ; and the latter definition will, 
therefore, equally apply to both theories; for, upon this hypothesis] 
whatever the State wills is ipso facto right. Hence the issue between 
the two theories resolves itself, not into the question of the definition 
■of rights, but into the question as to whether the will of the State is 
in fact the true moral standard. 

We may, therefore, define a right without regard to the theory 
•adopted, as the jural or rightful liberty, or power to act in a particu- 
lar case or class of cases. 

There is implied in the term " jural liberty," or right, a correspond- 
ing duty upon others toward the owner of the right — that is to say, 
upon all others the general negative duty of not interfering with the 
■exercise of the right ; and, in the case of a right in personam, also a 
specific -duty or obligation upon some particular person.' In either 
•case, however, the right consists in a quality of the owner, namely, 
his liberty or power to act, and the corresponding duty upon others is 
a mere consequence of this quality in the owner. ' 

In the case of a right in personam, the act which the owner of the 
jright has the liberty or power to perform is to compel the obligor 
•either to act or to forbear from acting ; and there is, therefore, neces- 
sarily implied in it a power or control over the obligor. Hence, cer- 
tain jurists, taking their notion from this class of rights, define a right 
:as consisting in control or power over others. 

Thus, Austin says : "A person has a right, when the law authorizes 
-Tiim, to exact an act or forbearance ; " and, accordingly, he defines a 
right to be " the capacity or power of exacting from another acts or 
■forbearances." ' 

And to the same effect is Amos, who defines a right to be " a meas- 
ure of control delegated by the supreme poKtical authority of a state 
to persons thereby said to be vested with a right over the actions of 
othfer persons said to be made thereby liable to the performance of a 
duty." ' 

And also Holland, who defines a right (or, as he calls it, a legal 
right) as " a capacity residing in one man of controlling, with the as- 
:sent or assistance of the State, the actions of others ; " and he accord- 
ingly asserts that " that which gives validity to a legal right is, in 
every case, the force which is lent to it by the State." * 

The most serious defect of these definitions is that they regard 
rights as consisting, not in jural power, or power which it is right for 
one to have, but in legal power, or power which it is the will of the 
State that he should have, and consequently as mere creatures of 
"the legislative will. But, independently of this, it is. evident that these 
definitions are inapplicable to rights in rem ; for it is irrational to say 

' It is, therefore, as impossible for rights to conflict as for two bodies to occupy the 
same space at the same time. Hence, the absurdity of Hobbes's notion, that in a state 
-of nature all men have a right to all things, including the persons of their neighbors. 

' Austin, Jur. 410. ' Amos, Jur. 79. * Holland, Jur. 62. 
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that one's right in himself, or in his wife, or child, or property, con- 
sists in control or power over the billion of people, more or less, who 
inhabit the globe. The non-interference of others with, the exercise 
of the right is indeed essential to its enjoyment; but this non-interfer- 
ence is secured with regard to the mass of mankind by distance or 
other physical obstacles, and would be more perfect if there were no- 
one in the world to interfere with it. Hence these definitions, how- 
ever appropriate to rights in personam, are inadequate as definitions of 
rights in general. 

Accordingly, both Austin and Amos elsewhere take a different. 
view. 

" Liberty, or freedom to deal with an external subject," says the; 
former, " seems to be equivalent to right to deal with it. On the: 
whole, right and liberty seem to be synonymous, either meaning, first, 
permission on the part of the sovereign to dispose of one's person or 
of any external subject ; . . . secondly, security against others, 
for the exercise of such liberty." ' 

" The generic expression," says Amos, " which denotes, for any- 
given age or country, the exact measure of personal liberty for every 
man, which implies the most favorable condition for the highest pos- 
sible development of the moral existence of all, is rights." ° 

The former of these definitions is objectionable in placing the limit 
to the rightful liberty of the individual in the arbitrary will of the 
sovereign ; and the latter, in assigning a limit altogether indetermi- 
nate. Both, however, agree in regarding right as consisting in liberty; 
and in this there seems to be a universal concurrence of opinion- 
among jurists.' 

Hobbes rightly regarded this conception of rights as the funda- 
mental principle of jurisprudence, and accordingly adopted it as the-- 
foundation of his system ; and to him, therefore, is due the credit of" 
pointing out the true method of the science.* 

' Austin, Jur. 367. * Science of Law, p. 91. 

' Thus, according to Hobbes, "nothing is signified by the word 'right' other thans 
that liberty which every man has to use his natural faculties according to right rea- 
son ;" or, as he elsewhere expresses it, "right consisteth in liberty to do or forbear." 
(De Corpore Politico, 2, 10, § 5 ; Leviathan, i, 14.) 

To the same effect is Puffendorf : "As for the term 'right,' it imports a power of 
acting granted or left free by the law. . . . Since a man has the power of doing- 
all such things as can proceed from his natural abilities, except those which are for- 
bidden by some law, right, therefore, in this sense denotes a liberty." (Puffendorf, 
I) 6) § 3-) And this accords with Cousin : 

" The limit of liberty is in liberty itself. Liberty is to be respected, provided that: 
it injure not the liberty of another. I ought to let you do what you will, but on con- 
dition that nothing which you do shall injure my liberty. For then, by virtue of my- 
right of liberty, I should feel myself obliged to repress the aberrations of y6ur will, in 
order to protect my own and that of others. . . . The right of government ex- 
presses the right of all and of each. It is the right of personal defense transferred 
into public force to the profit of common liberty." (" The True, the Beautiful, and 
the Good," Lect. 15.) 

And even Blackstone seems to have arrived at a partial perception of this funda- 
mental truth: "The absolute rights of man" (under which head he includes "the; 
right of personal security, the right of personal liberty, and the right of private prop- 
erty") "are usually summed up in one general appellation, and denominated thenatu-- 
ral liberty of mankind." (i Com. 125.) 

* "When Leibnitz," says Mcintosh, " in the beginning of the eighteenth century, 
reviewed the moral writers of modern times, his penetrating eye saw only two who- 
were capable of reducing morals and jurisprudence to a science. ' So great an enter- 
prise,' says he, ' might have been executed by the deep, searching genius of Hobbes,. 
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The conception is strikingly developed by Herbert Spencer, in his 
" Social Statics," in which work he holds that all rights are derived 
from a single first principle, which he calls " the law of equal freedom." 
This principle is " that every man may claim the fullest liberty to 
exercise his faculties compatible with the exercise of like liberty by 
every other man ; " ' or, as he elsewhere expresses it, " every man has 
freedom to do all that he wills, provided that he infringes not the 
equal freedom of any other man." ° Accordingly, he says : " Rights 
are nothing but artificial divisions of the general claim to exercise the 
faculties — applications of that general claim to particular cases ; and 
each of them is proved in the same way by showing that the particu- 
lar exercise of the faculties referred to is possible without preventing 
the like exercise of faculties by other persons." ' 

Mr. Spencer assumes that the only limit to the rightful liberty of 
the individual is in the equal liberty of others, while Hobbes and Aus- 
tin place this limit in the will of the government. In the definition I 
have given, it will be observed, neither the one nor the other of these 
limits is adopted, but rights are defined as consisting in the aggre- 
gate simply of the liberty which one ought to have, or which it is right 
he should have, leaving for the future the investigation of what its pre- 
cise extent may be — which is in fact, as we shall see, the ultimate 
problem presented by jurisprudence. 



CHAPTER II. 



DEFINITION OF RIGHTS CONTINUED, AND HEREIN OF THE STANDARD 
OF RIGHT AND WRONG. 

AS the term " a right " includes in its signification, or connotes, 
the idea of rightness, it would seem to be necessary, in order 
to render our definition of rights complete, to define the adjec- 
tive " right," or the term " right," as used to denote a quality ; but to 
do this would involve the solution of a problem which, in the present 
state of ethical science, perhaps cannot be solved, namely, the meta- 
physical problem as to the nature of right and duty — a question 
about which the theories of philosophers widely differ. 

This problem, indeed, together with the psychological problem as 
to the nature of the faculty by which men perceive the right, and 
recognize the duty of conforming to it, belongs rather to t\\& philoso- 
fhy of morality than to morality itself, the province of which is con- 
fined to determining the practical problem as to what things are right 

if he had not set out from evil principles, or by the judgment and learning of the in- 
comparable Grotius, if his powers had not been scattered over many subjects, and his 
mind distracted by the cares of an agitated life.' ' (Diss, on Prog, of Ethical Phi- 
losophy.) 

' " Social Statics," ch. 4, § 3. 5 Id. ch. 6, § I. 

' Id. ch. 15. We know of no other work in which the principle of liberty, and the 
derivation of rights from it, are so strikingly illustrated as in this. Some startling 
conclusions are arrived at, but these result mainly from the assumption that the prin- 
ciple of equal liberty constitutes the sole first principle of right. We may, therefore, 
regard the views maintained in the work referred to — as the author himself seems now 
to regard them — as inadequate, ratherthan incorrect. (See " Social Statics," preface.) 
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and what wrong ; or, in other words, to determining the presence or 
absence of the quality — a problem which evidently may be solved 
without defining the nature of the quality, or explaining how we per- 
ceive it, and which to some extent must be solved before these ques- 
tions can even be considered. For in this as in other branches of 
science, the perception of the phenomena to be accounted for must 
precede the consideration of their nature, and of the manner in which 
they are perceived ; for had not men first perceived right and wrong, 
and felt the force of duty, obviously no questions ever could have 
risen upon these points. 

It has been well observed, therefore, that morality and the philoso- 
phy of morality bear the same relations to each other as geometry 
and the philosophy of geometry ; and that, as it was necessary that a 
body of geometric truth should be developed before the metaphysical 
and psychological problems as to the nature of geometric truth and of 
the faculty by which it is perceived could be considered, so morality 
comes before moral philosophy in the order of investigation.' 

Hence it is, that while moral philosophy has furnished a battle- 
ground for conflicting theories since the dawn of philosophy, there 
has always been, at least among civilized nations, a substantial agree- 
ment as to the principles of morality. Thus, no one can contemplate 
the crime of murder without disapprobation ; or, to refer to less ex- 
treme cases, there are none who will deny the obligation" of returning 
a deposit, or of compensating for an injury, or of repaying a loan. 
For these propositions are universally admitted, and, indeed, by com- 
mon consent furnish the crucial test by which all theories of moral 
philosophy are judged — the partisans of all striving to show that their 
respective theories account for the common moral convictions of man- 
kind.'' 

' " Morality, and the philosophy of morality, differ in the same manner and in the 
same degree as geometry and the philosophy of geometry. Of these two subjects, 
geometry consists of a series of positive and definite proportions, deduced one from ' 
another in succession by rigorous reasoning, and all resting upon certain definitions 
and self-evident axioms. The philosophy of geometry is quite a different subject; it 
includes such inquiries as these: Whence is the cogency of geometrical proof? What 
is the evidence of the axioms and definitions ? What are the faculties by which we 
become aware of their truth ? — and the like. The two kinds of speculation have been 
pursued for the most part by two different classes of persons, the geometers and meta- 
physicians ; for it has been far more the occupation of metaphysicians than of geome- 
ters to discuss such questions as I have stated — the nature of geometrical proofs, geo- 
metrical axioms, the geometrical faculty. And if we construct a complete system of 
geometry, it will be almost exactly the same, whatever may be the views we take on 
these metaphysical questions. ... It has long appeared to me that the relation 
which thus subsists between geometry and the philosophy of geometry must subsist 
also between morality and the philosophy of morality. If we had a' view of morality 
in which moral propositions were deduced from axioms by successive steps of reason- 
ing, so far as to form a connected system of morality, we should then have before us 
definite problems, if we proceed to inquire what is the nature and evidence of moral 
axioms, and what are the faculties by which we know them to be true ? On this 
account, it seemed to me that the construction of elements of morality ought to pre- 
cede any attempt to settle the disputed and doubtful questions which are regarded as 
belonging to the philosophy of morality." (Whewell, " Elements of Morality," pref- 
ace.) 

' Thus we find the principle of the obligation to return a deposit assumed, without 
hesitation, by the little judge in the story of ^A' Cogia, in the "Arabian Nights;" 
and the youngest hearer to whom the story is related never requires to have it ex- 
plained to him that such was the law. " The obligation to return a deposit faithfully 
was, in very early times, holden sacred by the Greeks, as we learn from the story of 
Glaucus, who, on consulting the oracle, received this answer; that ' it was criminal to 
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The jurist, therefore, is not concerned with the conflicting theories 
of moral philosophy, but with morality only, and with that only so 
far as it treats of rights. It is, therefore, as we have observed, imma- 
terial to the validity of our reasoning what theory we may adopt 
on this point, provided only we assume the reality of moral distinc- 
tions and the possibility of perceiving them; the former of which is 
attested by the common consciousness, and the latter by the common 
experience, of mankind, and both of which are necessarily assumed in 
all theories of morality, properly so called. Hence, we do not attempt 
to define the term " Right," in this connection, otherwise than by say- 
ing that we use it in its ordinary acceptation, as denoting a universal 
and apparently necessary conception of the human mind, leaving to 
the reader to adopt such definition as he may prefer. 

But while it is not practicable, at this time, to give a perfect or 
essential definition of the term, right, in this connection, it is not im- 
practicable to determine the common test or standard of right and 
wrong by which men are, in fact, habitually governed, or to show 
that this should, and must be, accepted as the paramount standard in 
all matters of common concern. 

This problem, though susceptible of a complete solution, is ex- 
tremely subtle and hard to grasp, and will therefore require a some- 
what extended consideration. 

Its solution, I think, may be given in the three following propositions: 

1. The practical test or standard of right and wrong, to every man, 
is his own conscience. 

2. The common moral convictions, or concurring consciences, of 
the people, or, in other words, positive morality, is the common test or 
standard by which questions of common concern are practically to be 
determined. 

3. The ultimate test or standard is scientific morality, by which the 
principles of positive morality are, in the main, demonstrated to be 
true, and, at the same time, its errors and defects corrected. 

It will be necessary, therefore, to explain the nature of conscience, 
and of positive or practical, and of scientific or theoretic morality. 

harbor a thought of withholding deposited goods from the owners who claimed them.' 
And a fine application of the universal law is made by an Arabian poet contemporary 
with Justinian, who remarks that ' life and wealth are only deposited with us by our 
Creator, and, like other deposits, must, in due time, be returned.'" (Jones on Bail- 
ments, 59, 60, citing Herodotus, 6, 62; Juv. Sat. 13, 199.) 

' ' Moral truths, considered in themselves, have no less certainty than mathematical' 
truths. The idea of a deposit being given, I ask whether the idea of faithfully keep- 
ing it is not necessarily attached to it, as to the idea of a triangle is attached the idea 
that its three angles are equal to two right angles. You may withhold a deposit, but 
in withholding it do not believe that you change the nature of things, nor that you 
make it possible for a deposit to become property. These two ideas exclude each 
other. You have only a false semblance of property, and all the effects of passion, all 
the sophisms of interest, will not reverse the essential difference. This is the reason 
why moral truth is so troublesome; it is because, like all truths, it is what it is, and 
does not bend to any caprice." (Cousin, " The True, the Beautiful, and the Good," 
Lect. 14.) 

It is one of the most serious errors of the theory of utility, as asserted by Bentham 
and Austin, that it denies all authority to the common moral convictions of mankind. 
" As for the moral sense," says the latter, "innate practical principles, conscience, 
they are merely convenient cloaks for ignorance or sinister interest." (i Austin, Jur. 
221.) The opinion of Burke was wiser — that the world would fall into ruin " if the 
practice of all moral duties and the foundations of society rested upon having their 
reasons made clear and demonstrative to every individual." (Morley's " Life of 
Burke," 17.) 
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There is, in some way, generated in every man, as it were, a code of 
moral convictions or principles, by which, in ordinary cases, he instan- 
taneously and without reflection judges his own actions and those of 
others to be right or wrong. There is also in every man a faculty — 
whether innate or acquired it is unnecessary here to inquire — by 
which he perceives the duty or moral necessity of conforming to the 
right. This perception is also accompanied by certain sentiments — as, 
for instance, the sentiment of approbation or disapprobation with re- 
gard to his own actions or those of others, and, with regard to the 
former, the sentiment of conscious rectitude or of remorse. The com- 
bination of these moral convictions, with the faculty of perceiving the 
duty of conforming to them, and the accompanying sentiments, to- 
gether constitute what is called conscience; the existence of which, 
whatever controversies there may be as to its nature, cannot be de- 
nied. And it is this which constitutes to every man the practical 
standard of right, or test of right and wrong, by which his conduct 
is, or ought to be, governed. Men, however, acquire their moral 
convictions, to a great extent, from education and association with 
others; or, in other words (as i^ indicated by the etymology of the 
term " morality " and kindred terms), from custom and habit. Hence, 
every aggregation of people brought together by any principle of 
association — as, for instance, by common locality, nationality, profes- 
sion, social intercourse, or otherwise — have a morality to some extent 
peculiar to themselves. Thus the moral principles of one age or na- 
tion are somewhat different from those of another, and the same is 
true of different neighborhoods, professions, and classes of society in 
the same age and nation, and even of different families. In addition 
to this, the morality of each individual is, to some extent, modified by 
his own peculiar character, moral and intellectual. Under all this 
diversity, however, there is a substantial conformity in respect to fun- 
damentals; and especially in every nation or people there is always a 
body of moral principles covering the whole field of practical duties, 
and universally, or almost universally, recognized, which becomes 
embodied in the language and habitual thought of the people, and 
wrought, as it were, into the conscience of nearly every individual. 
It is this which constitutes the positive or received morality 
{mores, or, as the Greeks called it, vojj.o'i) of a nation or people; 
and in this we have a common standard, or test, by which the 
question of right or wrong is habitually judged, and to which men, 
by a spontaneous impulse of their nature, involuntarily submit; for 
those moral principles which are common to all, or nearly all, have 
in general an authority and power over the Conscience of each in- 
dividual infinitely superior to those convictions which are peculiar 
to himself alone; for the conscience is made up, not only of intel- 
lectual convictions, but also of moral sentiments, which, though to 
some extent natural, yet (as the etymology of the term " conscience " 
would seem to indicate) derive their chief force from sympathy and 
general acceptation.' 

'According to Hobbes, it is this that constitutes conscience. " Two or more men," 
he says, "are conscious of a thing when they know it together (iro/MnV^). Hence 
arises the proper meaning of conscience ; and the evil of speaking against one's con- 
science in this sense is to be allowed. Two other meanings are metaphysical — when 
it is put for a man's knowledge of his own secret facts and thoughts, and when men 
give their own new opinions, however absurd, the reverenced name of conscience." 
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Hence, the positive morality of a people not only enters into and 
forms part of the conscience of each individual, but generally carries 
with it an unquestioned supremacy.' 

Nor can it be doubted that, in all matters of common concern, this 
should be held to be of paramount authority ; for, as no reason can 
be asserted why one man's conscience should be a guide to another, it 
follows that, in all questions between men, we must resort to the com- 
mon conscience as the practical test of right and wrong. Only in 
proportion to the development of this consensus of moral opinion — the 
positive morality, or conscience of a people — is free government pos- 
sible ; and between the rule of this moral force and absolute or des- 
potic power there is no alternative. Hence, Hobbes and Austin and 
their followers, in failing to perceive this important and fundamental 
truth, were logically drawn to assert that the will of the Government 
is itself the criterion of right and wrong — of the just and the unjust ; 
and thus, to use the expressive language of Hobbes, to create, as it 
were, "a mortal God upon earth." 

•It is hard, indeed, to formulate our proposition in precise terms; but 
it is, nevertheless, a truth which has impressed itself upon the minds of 
all candid inquirers into the mysteries of the philosophy of human 
nature, and which in different forms has been very generally asserted 
by jurists and philosophers. 

It is forcibly and eloquently set forth by Mr. Grote in the passage 
quoted in the last note, and the other passages there referred to, and 
by Plato in the " Protagoras " and elsewhere. 

It is asserted also in the proposition, generally received by all 

(Bain, " Moral Science," 132.) It may be said of this derivation of the term that, if 
not true, it is at least ben trovato. 

' " The customary morality — that which education and opinion have consecrated — 
is the only one that presents itself to the mind with the feeling of being in iisel/ohlig- 
atory." (Mill, " Utilitarianism," ch. 3, pp. 38, 39.) 

" This aggregate of beliefs and predispositions to believe — ethical, religious, sesthet- 
ical, social, respecting what is true or false, probable or improbable, just or unjust, 
holy or unholy, honorable or base, respectable or contemptible, pure or impure, beau- 
tiful or ugly, decent or indecent, obligatory to do or obligatory to avoid, respecting 
the status and relations of each individual in the society, respecting even the admis- 
sible fashions of amusement and recreation — this is an established fact and condition 
of things, the real origin of which is for the most part unknown, but which each new 
member of the society is born to and finds subsisting. It is transmitted by tradition 
from parents to children, and is imbibed by the latter almost unconsciously from what 
they see and hear around, without any special season of teaching or special persons to 
teach. It becomes a part of each person's nature — a standing habit of mind or fixed 
set of mental tendencies, according to which particular experience is interpreted and 
particular persons appreciated. . . . 'JVomos (Law and Custom) King of AH,' to bor- 
row the phrase which Herodotus cites from Pindar, exercises plenary power, spiritual 
as well as temporal, over individual minds, molding the emotions as well as the intel- 
lect according to the local type, determining the sentiments, the belief, and the pre- 
disposition in regard to new matters tendered for belief, of every one ; fashioning 
thought, speech, and points of view no less than action, and reigning under the ap- 
pearance of habitual, self-suggested tendencies. Plato, when he assumes the function 
of constructor, establishes special officers for enforcing in detail the authority of A7«^ 
Nomos in his own Platonic variety. But, even where no such special officers exist, 
"we find Plato himself describing forcibly, in the speech assignfed to Protagoras, the 
working of that spontaneous, ever-present police by whom the authority of King No- 
mos is enforced in detail — a police not the less omnipotent because they wear no uni- 
form and carry no recognized title." (l Grote : " Plato," 378-382.) 

See, also, the numerous authorities and illustrations cited in the notes to the pas- 
sages quoted ; also Mr. Carpenter's work on Mental Physiology, where the above 
passages are quoted, and the facts stated physiologically explained. 
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competent students of history, that men and States are in the long 
run controlled by public opinion.' 

It is involved also in the proposition, almost universally asserted 
by jurists, that custom is the foundation of the law, or rather 
is in fact the law ; though the proposition thus stated is open 
to the objection that it does not distinguish between those cus- 
toms which are accompanied by a conviction of their moral rec- 
titude (or, in other words, positive morality) and those which are 
regarded as morally indifferent. It would be more accurate, there- 
fore, to say that the law rests upon morality and custom {moribus 
consuetudinibusque) . 

The proposition is also implicitly asserted, in the description of the 
jus gentium or jus naturale by the Roman lawyers, as that law "which 
is observed generally by all peoples," or " which all nations use." 

And, indeed, it is involved in the very conception of justice and 
morality, which by all minds are conceived as something generally 
known and recognized as obligatory. 

It is also to be observed, not only that the consciences of individu- 
als concur in the general conscience of the nation or people to which 
they belong, but also that there is a substantial agreement, as to fun- 
damentals, in the positive morality of all civilized nations, ancient 
and modern, and a considerable degree of conformity even among un- 
civilized and barbarous peoples." And this indicates that positive 
morality is not accidental, either in its nature or development, but 
that it is in the main the natural outgrowth of human nature, under 
the varying circumstances in which it may be placed ; and that, 
though modified by accidental causes, it is founded upon the nature 
and natural relations of men and things. 

On the other hand, in view of the difference in morality of differ- 
ent peoples and ages, and of different classes and individuals in the 
same age and country, it is evident that positive morality cannot be 

' Nothing appears more surprising, to those who consider human affairs with a 
philosophical eye, than the easiness with which the many are governed by the few, 
and the implicit submission with which men resign their own sentiments and passions 
to those of their rulers. When we inquire by what means this wonder is effected, we 
shall find that, as force is always on the side of the governed, the governors have 
nothing to support them but opinion. It is, therefore, on opinion only that govern- 
ment is founded ; and this maxim extends to the most despotic and most military gov- 
ernment as well as to the most free and most popular. The soldan of Egypt or the 
emperor of Rome might drive his harmless subjects, like brute beasts, against their 
sentiments and inclinations, but he must at least have led his mamalukes or praetorian 
bands, like men, by their opinion." (Hume, '' Essays," 4.) 

" Though the habit, general in past times, of regarding the powers of governments 
as inherent, has been, by the growth of popular institutions, a good deal qualified, 
yet, even now, there is no clear apprehension of the fact that governments are not 
themselves powerful, but are the instrumentalities of a power. This power existed 
before governments arose; governments were themselves produced by it; and it ever 
continues to be that which, disguised more or less completely, works through them. 
. . . That which, from hour to hour, in every country governed despotically or 
otherwise, produces the obedience making political action possible, is the accumulated 
and organized sentiment felt toward inherited institutions made sacred by tradition. 
Hence, it is undeniable that, taken in its widest acceptation, the feeling of the com- 
munity is the sole source of political power — in those communities, at least, which are 
not under foreign domination. It was so at the outset of social life, and it still con- 
tinues substantially so." (Herbert Spencer.) 

* One of the most striking illustrations of the substantial conformity of the moral 
notions of mankind, is the stress laid upon their occasional diversity — as, for instance, 
by Herodotus, Montaigne, and others. 
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accepted as infallible. Hence, the ultimate standard of right is to be 
sought in reason, or scientific morality.' 

With regard to scientific morality, two processes are obviously in- 
volved; namely, to determine the first principles of the science, and 
to deduce from them their legitimate logical consequences.'' 

With regard to the former, it is perhaps impossible, in the present 
state of ethical science, to lay down the ultimate first principles of 
morality ; but we may, by a process of induction, ascertain what are 
the fundamental principles upon which the common moral convictions 
of mankind in fact rest; and these, having been determined and accu- 
rately defined, may, at least provisionally, be accepted as the first prin- 
ciples of morality. As to the nature and sufficiency of the proofs 
■upon which these principles rest, it does not fall within the scope 
of our work to inquire ; but our task will be sufficiently accomplished 
if we show that the principles of morality, or rather of that branch 
of morality which treats of rights — with which alone we are at pres- 
ent concerned — are in fact derived from certain fundamental princi- 
ples, or notions of right, established in the common moral convictions 
of mankind. 

According to this conception of the two subjects, positive in the 
main coincides with scientific morality, but differs from it in its 
method, and, in some degree, its results. It lacks scientific precision 
in the formulation of its principles, and hence does not admit of an 
equally rigorous logic ; for where premises are only approximately, 
and not accurately, true, often the deductions from them must be 
absurd, and the deductions from different principles conflicting. Hence 
it often becomes nfecessary to limit the effect of its principles by ex- 
ceptions ; and in this way a result only approximately correct is 
reached. Its rules, therefore, are not deduced by accurate logical de- 
ductions from its principles, but are in part arrived at by a rough kind 
of induction or experiment. 

Scientific morality, on the other hand, accepts no principle except 
as universally true, both immediately and in all its logical results, and 
admits no conclusions except such as can be rigorously demonstrated 
from the principles assumed. It is, therefore, a true deductive science, 
as certain in its method and in its results as that of geometry — or, to 
take a more nearly related instance, that of political economy; that 
is to say, it cannot, in the present stage of its development, assert the 
absolute truth of its conclusions, but it may at least assert with abso- 
lute certainty that those conclusions follow necessarily from its as- 
sumed first principles. 

As we have observed, however, the principles of scientific morality 
■cannot become practically operatiive as a common rule or standard 
of right and wrong, until they meet with a general acceptance, and 
become established in the common moral convictions of the people. 

' " What appears, as it were, prelusively, unconsciously, and imperfectly in the one 
(the historical development) is, in the other (the philosophical development), modified 
and expanded under the dominating principle of the Begriff, by a reflective and self- 
'Conscious process." (British Quart. Rev., p. 81. July, 1878.) 

* As to the possibility of a moral science, see Locke "On the Understanding,'' 
Bk. 4, Ch. , §§ 18-20, from which we extract the following: " Confident I am that if 
men would, in the same method, and with the same indifferency, search after moral 
as they do mathematical truths, they would find them to have a stronger connection one 
with another, and a more necessary consequence from our clear and distinct ideas, and 
to come nearer perfect demonstration than is commonly imagined." 
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The practical end of scientific jurisprudence is, therefore, to enlighten 
the general conscience, and to correct and reform the moral convic- 
tions of mankind. To use the striking metaphor of Pindar, Nomos 
alone is King, and the function of Philosophy is only to advise. 



CHAPTER III. 



OF THE METHOD AND FIRST PRINCIPLES OF RIGHT. 

ACCORDING to our definition, a right consists in the jural or 
rightful liberty to act {facultas agendi) in a particular case or 
class of cases. Rights, therefore, are but particular parts or 
divisions of the general liberty to which a man is rightfully entitled, 
and in the aggregate constitute such liberty. The ultimate problem 
presented by right, or theoretical jurisprudence, is, therefore, to deter- 
mine, in view of all existing facts, including laws and customs, the 
extent of the rightful liberty of the individual. 

But, obviously, this liberty exists in every case in which one may 
not rightfully be restrained by other individuals or the State ; and as 
in general this liberty exists, and there is always a presumption in its 
favor, the immediate problem is to determine the exceptional cases in 
which it may be rightfully restrained. 

In determining this problem, the following propositions may be 
assumed as either self-evident or as readily demonstrable. These, for 
convenience of reference, are numbered, and, to distinguish them from 
argumentative and explanatory matter, also italicized: 

(i) The rightful power to coerce or restrain the free action of an- 
other, where it exists, like the power to do any other act, is ex vi ter- 
mini a right ; and it follows, therefore, that the rightful liberty of the in- 
dividual is limited, and limited only, by the rights of other individuals or of 
the State — the former of which are called private, and the latter public, 
rights. 

(2) The presumption in favor of liberty can be overcome only by proof of 
the existence of some right, private or public, derogating from it j and the 
burden of proof is always on him who asserts the existence of such a right} 
In this respect no distinction can be made between public and private 
rights ; but where a right is asserted, either in an individual or the 
State, which derogates from the liberty of others, it cannot be admit- 
ted, unless a sufficient reason can be given for its existence. 

The limit imposed by the rights. of the State upon the liberty of the 
individual will be considered in a separate chapter. For the present 
it will be sufficient to say that the rights of individuals, as between 
themselves, are but little affected by the rights of the State ; and, 
therefore, whatever theory be adopted as to the extent of the rights, 
or rightful power, of the State, the doctrine of Private Right will re- 
main very much the same. This is illustrated by the substantial 
identity of the doctrine of rights in the Roman and in the English 

' " There is always a reason against every coercive law — a reason which, in default 
of any opposing reason, will always be sufficient in itself; and that reason is, that such 
a law is an attack upon liberty." (Bentham, " Theory of Legislation," pt. i, ch. i.) 
" The laws of England, in all cases, favor liberty." (Jacobs, Law Diet., " Liberty.") 
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law, though the one was under a free, and the other under a despotic, 
government.' 

(3) The existence of a right in any one derogating from the liberty of 
another cannot be affirmed, unless it can be equally affirmed of all others 
standing in the same jural relations; for the burden of proof lies on him 
who asserts the existence of such a right; and, according to the hy- 
pothesis, it is impossible to assign any reason why such a right should 
exist in one which would not, in a like case, exist in another. 

The proposition, therefore, resolves itself into this : that the jural 
liberty of all men in the same case is equal — which is the same thing as to 
say that restraint cannot be rightfully imposed upon any one, unless it 
may be equally imposed on others in the same casej the term " the 
same case " meaning a similarity of circumstances material to the 
question of right. Thus the circumstance of infancy or of mental un- 
soundness clearly distinguishes the case of the infant or non compos 
from that of the ordinary man. So the circumstance that one has 
manufactured an article of personal property clearly distinguishes 
that article from others. Obviously, however, this principle can have 
no application to the rights of the State, which stands in a case pe- 
culiar to itself." 

(4) The liberty to exercise the faculties necessarily implies the 
acquisition of unequal powers or rights — as, for instance, by the acqui- 
sition of property ; and it cannot, therefore, be affirmed that the jural 
liberty — or aggregate of rights — of all men is equal. We may, how- 
ever, distinguish between the original rights of mankind — or those 
resulting from the mere event of birth — and those acquired by the 
labor or personal exertion of the owner of the right, or of his prede- 
cessors ; and, having the former in view only, it may be affirmed that 
the original jural liberty of all men of normal status is equal. 

(5) It is an obvious consequence, from the nature of a right, that one 
who has been unjustly deprived of its exercise should be restored to its en- 
joyment; and it seems equally obvious that, where restitution in kind is 
impracticable, restitution in value or compensation should be made. 

It is universally, or almost universally, assumed that men may be 
rightfully compelled to perform their promises.* But, in view of the 
numerous admitted exceptions to this proposition, it is evident that 
this cannot be asserted as universally true, and therefore cannot be 
admitted as a principle of rational jurisprudence. And, in fact, it will 
be shown hereafter that obligations arising from promises or execu- 
tory contracts rest, like those arising ex delicto, upon the principle 
stated in Proposition 5. 

' " It was a maxim of the Roman law, Quod principi placuit legis habet vigorem — a 
doctrine altogether repudiated by English lawyers, from Bracton downward." (i 
Spence, Eq. Jur. 125; Fortescue, De Laudibus Legum Anglia, c. ix.) 

* Restraint may be rightly imposed upon the individual either for his own benefit — 
as in the case of mental incompetency resulting from infancy, old age, or insanity — or 
for the benefit of others, as in the case of ordinary obligations. Whether restraint 
upon the former grounds should be limited to cases where absolute necessity requires 
it, or, if not, what are the limits to be assigned to it, are questions indeterminate in 
their character, and which must, therefore, within certain limits, be determined by 
custom or by legislation. Such right is, however, obviously limited by the principle 
itself to cases where such interference is for the benefit of the party restrained; and 
cases of this kind, as they rest upon the fact that the individuals to which they apply 
are distinguished from men in general by personal peculiarities, are exceptional in 
their character. They may, therefore, be omitted from consideration. 

^ This is expressed in the maxim of the Roman law: Pacta qualibet servanda sunt. 
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6. Obviously all rights of property, not fiduciary in their character, may 
be transferred from one to another by contract. 

7. And the same proposition would seem to be true of all obligations, so 
far as they may be transferred without increasing or materially altering 
the burden resting on the obligor. 

Custom is an important element in the determination of rights, into 
which it enters in three ways : 

First, where men enter into a contract, it is obvious that they gen- 
erally have regard to any existing custom relating to the matter about 
which they are dealing ; and, to arrive at the intention of the parties, 
the contract must be construed with reference to the custom. In 
such cases, customs enter into and form part of contracts, not on account 
of any particular virtue in them, but because of the presumed intention^ of 
the parties. Hence, if the express terms of the contract are inconsist- 
ent with the custom, the latter is rejected. Thus, where it is the cus- 
tom of the community that the tenant at the end of his lease shall be 
entitled to the crops growing on the leased premises, and to enter 
after the termination of the lease for the purpose of removing them, it 
is evident, where the lease does not refer to the matter at all, that it is 
the intention of the parties that the tenant shall have that right. But, 
if the lease expressly states that the lessor is to have the crops grow- 
ing on the land at the expiration of the lease, the presumption that the 
parties intended conformity to it is rebutted, and the custom is ac- 
cordingly rejected. 

So, also, custom may become an important element in the determination of 
rights arising from delict or injury. Thus, where it is the custom for 
vehicles meeting each other on the road to pass each other to the 
right,' a party disregarding the custom is obviously responsible for 
any collision that may occur, not because of the mere disregard of 
the custom, but because such disregard indicates either gross negli- 
gence or willful intention to injure. 

Accordingly, where the party damaged might easily have avoided 
the collision, but fails to do so — or, in other words, where he has been 
guilty of contributory negligence — he acquires no right ; for, in such 
case, the damage is as much the result of his own fault as of that of 
the other party. 

Lastly, general customs frequently have the force of laws; and this, 
perhaps, is their most important aspect. The efficacy of custom in 
this respect is sometimes attributed to the fact that it necessarily con- 
stitutes an expression of the general will ; and certainly custom is a 
more perfect expression of the will of the State than laws, which are 
often in conflict with the general will. Hence, so far forth as rights 
may be determined by the will of the State, custom, as being a more 
perfect expression of that will, should have a superior efficacy to stat- 
utes. And, accordingly, this is practically the case ; for, with regard 
to private rights, laws in general become operative only when they 
conform to an existing custom, or generate a new one ; otherwise, they 
may for awhile, at the expense of infinite injustice and hardship, be 
imperfectly enforced ; but ultimately they give way and become ob- 
solete. And, as they become operative only by custom, so, too, they 

' " In England the law of the road is that ' horses and carriages should pass each 
other on the whip-hand.' . . . The action in which this rule is applied, viz., for 
negligently driving a carriage by which any one is injured, is as ancient as the com- 
mon law; but the uniform determination of the judges, that the non-observance of this 
rule is negligence, is of modern date." (i Blackstone Com. * 74, note 14.) 
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cease to be operative, and are in effect repealed when the custom 
changes.' 

It seems, indeed, part of the very nature and constitution of man 
that his actions shall, in the main, be immediately determined by cus- 
tom and habit ; and hence — using the term in its widest sense, as in- 
cluding not only simple customs, but also those which are accompa- 
nied by a conviction of their moral rectitude (mores consuetudinesque) 
— morality itself (and jurisprudence as a branch of morality) depends 
mainly upon custom for its practical operation ; though it is the func- 
tion of morality as a science to judge of the rectitude of customs, 
and as an art to correct and reform them." 

(8) Custom, however, is not conclusive in the determination of 
rights, but its efficacy is confined to matters jurally indifferent. Thus 
the custom spoken of by Blackstone, by which the landlord claimed 
the right of concubinage with the tenant's wife on the wedding- 
night,' if in fact it ever existed, gave rise to no right in the landlord, 

' " It is the nature of the law to be reahzed in practice. A principle of law never 
applied in practice, or which has lost its force, no longer deserves the name; it is a 
worn-out spring in the machinery of the law, which performs no service, and which 
may be removed without changing its action in the least. This applies, without limita- 
tion, to all parts of the law — to the law of nations as well as to private and criminal 
law; and the Roman law has given it its express sanction, inasmuch as it considers 
desuetudo as an abrogation of a law.'' (Ihering, " Struggle ifor Law," 65.) 

' ' Les lois conseiTent leur effet, tant qu'elles ne sont point abrogees par d'autres, 
ou qu'elles ne sont point tombes en desuetude. Si nous n'avons pas formellement au- 
torise la mode d'abrogation par la desuetude, ou le non usage c'est qu'il eut peut-etre 
ete dangereux de le faire. Mais pent on se dissimuler I'influence et I'utilite de ce con- 
cert delibere, de cette puissance invisible, par laquelle sans secousse, et sans commo- 
tion, les peuples se font justice des mauvaises lois, et qui semblent proteger la societe 
contre les surprises faites au legislateur, et le legislateur centre lui-meme." {Discours 
Frdiminaire, cited by Sedgwick, " Stat, and Const. Law," 97.) 

" Inveterate custom is, not erroneously, observed as law (and this is the law which 
is said to be moribus constitutum). For since laws themselves bind us from no other 
cause than that they are received by the judgment of the people, rightly also those 
which, without any writing the people have approved, shall bind us. For what differ- 
ence is there whether the people declare their will by suffrage or by acts ? "Wherefore, 
most rightly, it is also received that laws are abrogated, not only by the vote of the 
legislature, but also with the tacit consent of all by desuetude." (Dig., I, 3, 32 ; see, 
also, I Blackstone, Com. *74.) 

It may be interesting, in this connection, to refer also to the Spanish law, which is 
substantially to the same effect. " Legitimate custom has the force of law, not only 
where there is no law to the contrary, but also to derogate from an anterior law op- 
posed to it; whence comes the saying, ' There is a custom outside of the law, against 
the law, and according to the law' {fuera de la ley, contra la ley,ysegun la ley.'" 
(Escriche, Diet, de Leg., " Costumbre)." This instance is the more striking from the 
fact that, in theory, the Spanish law is supposed to be altogether lex scripta, Spain 
being emphatically a code-cursed country— having, from the earliest period of its his- 
tory, been governed by written codes. The assertion, therefore, made by Mr. Austin, 
that custom becomes operative in the determination of rights only when adopted by 
the political power, or, in other words, only when it becomes law (in the strict sense), 
cannot be maintained; but it will be nearer the truth to say that law becomes operative 
only when it becomes custom, and for so long only as it continues to be so. 

' " Customs are made by time and usage, and do obtain the force of laws in par- 
ticular places and nations; but not otherwise than upon the supposition that they 
were reasonable at the beginning." (3 Mod. Rep., preface.) The author, as an ex- 
ample of an unreasonable custom, refers to the tenure of Borough English, the origin. 
of which he explains, as stated by Blackstone in the note to the following paragraph. 
" Custom to Puchta is nothing but a mere mode of discovering what conviction as to 
the legally (j. e., jurally) right is." (Ihering, " Struggle for Right," 14.) 

' " The principal and most remarkable of which [customs] is that called ' Borough 
English,' . . . viz : that the youngest son, and not the eldest, succeeds to the 



74 THE LA W OF PRIVA TE RIGHT. 

but was a mere instance of successful oppression ; and the same re- 
mark is true of many of the feudal customs which are better authen- 
ticated. Hence, customs enter into the determination of rights only 
as an element in the problem, and their effect, like that of laws, is 
determined by independent principles of right. 

(9) Nearly all questions as to rights (as will be shown more fully 
hereafter) may be determined by the above principles. Where doubt- 
ful questions arise which cannot be so determined, the principle of 
utility must be resorted to ; for all theories of right unite in the prop- 
osition that conformity to right must conduce to the welfare of 
mankind ; and utility, or tendency to promote that welfare, may there- 
fore be assumed to be, if not of the essence, at least a property, of 
right, and therefore universally to be affirmed of it. It therefore fol- 
lows that nothing which is pernicious or contrary to utility can be rights 

The principle of utility, in the negative form in which I have stated 
it, is embodied under the name of the argumentum ab inconvenienti in 
one of the fundamental maxims of our law ; and there are few prin- 
ciples more frequently referred to and relied upon by jurists than 
this. The maxim as given by Coke is, Argumentum ab inconvenienti 
plurimum valet in lege j and he adds : " The law, that is, the perfec- 
tion of reason, cannot suffer anything that is inconvenient ; " and 
therefore he says : '■^ Nihil quod est inconveniens est licitum ;" and that 
"judges are to judge of inconveniences as of things unlawful." 

But in considering the question of inconvenience, however, regard 
must be had, not to particular, but to general, consequences ; or, in 
other words, not to the effect of the decision in the particular case 
under consideration, but to its effect as a precedent." This is but an 
application of another principle, which may be thus stated : 

(10) What is right or wrong, just or unjust in any case, must neces- 
sarily be so in other like cases. Hence right, as well as morality gen- 
erally, must consist of general rules applying to all cases of the same 
class. This is insisted upon by all moralists, and is but a different 
statement of Kant's "Categorical Imperative.'" 

burgage tenement on the death of the father. For which Littleton gives this reason: 
because the younger son, by reason of his tender age, is not so capable as his brethren 
to help himself. Other writers have, indeed, given a much stranger reason for this 
custom — as, if the lord of the fee had anciently a right of concubinage with his ten- 
ant's wife on her wedding-night, and that, therefore, the tenement descended, not to 
the eldest, but to the youngest son, who was more certainly the offspring of the tenant. 
But I cannot learn that ever this custom prevailed in England, though it certainly did 
in Scotland (under the name of mercheta or marchetd) till abolished by Malcolm III." 
(2 Blackstone, Com. 83.) 

' The wisdom of men, however, is not always, or even generally, adequate to judge 
truly as to the utility of any given principle; and the question of right is generally 
more simple than that of utility. Wherever a principle of right is otherwise estab- 
lished, the question of utility cannot be considered. In such cases, we know it is use- 
ful because it is right. 

" ' ' You cannot permit one action and forbid another without showing a difference 
between them; consequently, the same sort of actions must be generally permitted or 
generally forbidden. Where, therefore, the general permission of them would be per- 
nicious, it becomes necessary to lay down and support the rule which generally forbids 
them." (Paley, " Moral and Political Philosophy," Bk. 11, Ch. vii.) 

' " Act according to a maxim which can likewise be adopted as a universal law." 
(" Phil, of Law," translated by Hastie, 34.) 
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CHAPTER IV. 

OF THB LIMIT TO THE LIBERTY OF THE INDIVIDUAL IMPOSED BY THE 
RIGHTS OF THE STATE. 

§ I . Of Rights of the State Generally. 

THE rights or powers of the State are usually summed up under 
three heads, namely : (i) The Judicial Right, or right of juris- 
diction ; (2) the Legislative Right, or right of legislation ; and 
(3) the Executive Right, or the right of enforcing the judgment or 
the will of the State, as the case may be. 

It is only by the exercise of the first two rights that the principles 
of private right can be affected ; and it will be sufficient, therefore, to 
consider these only. 

§ 2. Of the Right of Jurisdiction. 

Jurisdiction is commonly defined to consist in the power to hear and 
determine particular controversies between individuals and the State,' 
or to administer justice in such cases" — a definition sufficiently accu- 
rate when applied to officers of the State, but inadequate when applied 
to the State, or Government itself. A more correct definition is sug- 
gested by the etymology of the term, according to which jurisdiction 
is the right or power of declaring the right {^jus dicere), or of adminis- 
tering justice. This end involves the performance of two functions, 
namely : first, that of deciding actual controversies as they arise, or 
jurisdiction in the narrow sense of the term ; secondly, and as prelim- 
inary to this, that of establishing in advance such rules of decision as 
may be necessary for the determination of such controversies — such, 
for instance, as the statute of frauds, the rule that written contracts 
cannot be varied by oral evidence, the rule simplex commendatio non 
obligat, and generally all rules prescribing or determining actions. 
Rules of this character, whether established by the legislature or by 
the courts, or by the force of judicial precedent or custom, may be 
called, for lack of a better term, judicial legislation, though the term 
legislation cannot, with strict propriety, be applied to them. For the 
function of establishing such rules is essentially identical in its nature 
with that of jurisdiction, and cannot be distinguished from it ; for, in 
the performance of this function, the State simply decides cases by 
classes — by establishing rules for their decision in advance — instead of 
deciding particular cases as they arise. In either case, therefore, its 
function is essentially that of judge or umpire, and justice constitutes 
the only admissible rule of decision. 

The function of judicial legislation is, therefore, a branch of the 
general function of jurisdiction, and differs in no essential respect 
from the ordinary jurisdiction exercised by the courts. The term 
"legislation " is appropriate to it only because this branch of jurisdic- 
tion is, in this country and elsewhere, to a considerable extent, anom- 
alously exercised by the ordinary legislature ; but, in view of the 
essential and fundamental difference existing between it and the func- 
tion of legislation generally, it more appropriately belongs to the 

' Rhode Island v. Massachusetts, 12 Peters, 557, 717. 
'Jacobs, Law Diet., "Jurisdiction." 
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judicial department of Government, and should be exercised either 
by the ordinary courts, or by courts of extraordinary jurisdiction, or 
by a judicial commission, or department of justice, charged with the 
general supervision of the administration of the law of private right, 
and of the expression of that law, whether by laws or rules or by 
judicial decisions. 

When this is effected — as, perhaps, at no distant day it may be — it 
will remove from the law an anomaly which at present is a source of 
great confusion ; for in the present condition of things, though the 
law in theory is merely the science and the art of justice, yet in prac- 
tice we are confronted with the obvious objection that the law admin- 
istered by the courts is not, even in theory, merely justice, but that 
it includes also arbitrary enactments made by the legislature. The 
definition, however, is none the less true, and may be substituted with 
advantage for the definition we have given of the law of private 
right as the science or doctrine of actions. For the legislature, when 
it undertakes to establish principles for the determination of rights, is, 
in fact, exercising judicial functions, and must be considered, along 
with the courts, as part of the judicial department ; but were this 
anomaly removed and all judicial power vested in one department, 
the law would then become, in fact as in theory, the art of justice, 
applied by men not vested with arbitrary power, but charged with 
the simple duty of administering justice, and of determining all ques- 
tions by the application of the principles of right. 

In this country, great progress has already taken place in this direc- 
tion, for with us it has at least been attempted to distribute the pow- 
ers of justice into co-ordinate and independent departments ; and, 
while we have still left in our legislative department a power it ought 
n6t to possess, yet we have established principles which, in effect, 
greatly limit it, and which, in the end, must destroy it. These prin- 
ciples consist in the power of the courts to declare void unconstitu- 
tional laws, and in the constitutional provisions asserting the fun- 
damental rights of life, liberty, and property, and forbidding the 
enactment of laws impairing the obligation of contracts. The rights 
thus provided for in effect include all vested rights whatever ; and by 
these provisions, according to their true intent and meaning, all such 
should be protected from legislative attack, as well as from invasions 
from other quarters. And, accordingly, we see in the modern decis- 
ions the strongest tendency on the part of the courts to extend the 
operation of these constitutional provisions. 

To a large extent, even as things now are, this function is, in fact, 
vested in the courts, and exercised by them by establishing such rules, 
either directly or by precedent ; and we will complete our view of 
jurisdiction by briefly referring to each class. 

%?>■ Of Jurisdiction Continued, and Herein of Rules of Court. 

The power of establishing rules precisely similar to those enacted 
by the legislature has always been vested in and exercised by our 
courts. Such rules are designed merely to secure, or assist in secur- 
ing, the just decision of questions of right ; and if is an obvious prin- 
ciple that they should not be suffered to stand in the way of the very 
object for which they are established, namely, the administration of 
justice. Hence it is within the power of the courts to control the ap- 
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plication of such rules, and even to disregard them where they stand 
in the way of a just decision. For it is an established principle that 
the rules of the court are under its control, and " should be made to 
yield to the superior claims of justice." ' The same principle, as we 
shall see, is also substantially true with regard to rules established by 
judicial precedent. Nor can it be doubted in principle — though, in 
the face of the false theory of the law so generally prevailing, it will 
doubtless sound paradoxical to assert it — that the same principle 
should be applied to such rules, even when established by the legisla- 
ture. For such rules, whether established by the courts or by the 
legislature, are not expressions of the will of the State, but of its judg- 
ment in its judicial capacity ; and it is essential that the power of re- 
lieving against them, and of supplying their defects," should be vested 
somewhere in the Government. In the Roman law this power was 
vested in praetors, the ordinary judges, and, in our law, in the Chan- 
cellor or the courts of equity ; but wherever it be vested, notwith- 
standing the prevailing opinion to the contrary, it is a power essential 
to the administration of justice; and without which the State must 
necessarily fail to realize its principal end. 

§ 4. Of Jurisdiction Continued, and Herein of Rules Established by 

Judicial Precedent. 

The rules of the law are in the main established by precedent, or 
judicial decision ; but there cannot be a greater error than to suppose 
that the courts by whose decisions they are established perform a 
legislative function. For it is a maxim, not only of the law, but of 
reason, that it is the function of the judge to declare, not to make, 
the law i^judicis est jus dicere non dare) ; and the maxim expresses pre- 
cisely the principle upon which the development of the law has uni- 
formly proceeded. 

In every case, the immediate function of the court is to decide the 
particular case before it, and to decide it justly. But, in order that 
this may be done, the case must be determined by some general rule 
or principle ;' and the effect of the decision is not, therefore, merely 
that a certain obligation rests upon the defendant in the particular 
case, but that such obligations arise in all cases of a like kind. The 
immediate effect is the determination of the particular controversy ; 
and to this extent the judgment of the court, right or wrong, is final 
and conclusive. The judgment, however, has an ulterior effect. It 
involves the assertion by the court of a general rule as applicable to 
all similar cases, whether they have already occurred or are yet to 
occur. But, as to the general rule thus in effect declared, the judg- 
ment is not a declaration of the will of the court (or act of legislation, 
for which voluntas stat pro ratione), but it is, as its name expresses, 
merely the judgment of the court as to the existence of the rule of 
right asserted. In this aspect, therefore, the judgment is not conclu- 
sive as to what the law is. Naturally, it will carry with it a greater 
or less weight as authority according to the learning and ability of 
the judge, upon the principle cuique credendum in sua arte; and, on this 

' People V. Williams, 32 Cal. 287. 

^ " Potestatetn tarn subveniendi contra rigorem legis quam suppkndi defectum legis." 
(Bacon, De Aug. Sci., Ch. 8, App. 35.) 
* Prop. 10, p. 74. 
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account, it will be entitled to the respectful consideration of other 
judges ; and, when the question is doubtful or indeterminate, a regard 
to the obvious desirability of uniformity in the administration of jus- 
tice will give it a still greater, and often a conclusive, effect ; but 
nevertheless, if it is clearly erroneous, it is not law, and should be dis- 
regarded. Rules thus erroneously established do not, in any true 
sense, form part of the law; but they are called so, as the Roman law- 
yers used to say of the praetors' decisions, regard being had, not to 
what the judge decides, but to that which he ought to decide.' 

In general, at least with average judges, the tendency is rather to 
a too great subservience to the authority of former decisions than 
otherwise ; and from this, and the natural disposition of men to fol- 
low others, erroneous precedents are too frequently followed ; and in 
this way there occurs a series or current of erroneous precedents, and 
a custom is generated. But even in such cases, except where the rule 
has entered into the course of business and habitual mode of action 
of the people, or, in other words, has become, not merely a custom of 
the courts, but of the people generally, the courts feel themselves at 
liberty to disregard it." 

Obviously, therefore, the rule of stare decisis, except so far as it en- 
joins upon the courts a decent and natural regard to the authority of 
other courts, greater or less, according to the ability and learning of 
the judges, rests merely upon the principle that custom should be ob- 
served ; and hence, even where an erroneous rule is so firmly estab- 
lished as to become, for the time being, part of the law, it falls into 
desuetude when the custom changes. And thus it happens, as else- 
where explained, that the life of an arbitrary or accidental rule 
founded upon erroneous decisions is short. Such rules never endure.' 

' I Blackstone, Com. 69, 70. The expressions of the commentator, and of lawyers 
generally, on this point are not always reconcilable ; and it will be in vain to attempt 
to deduce from the authorities any clear and consistent rules. On this point the Ro- 
man jurists were divided into two parties, viz.: the Proculians and the Sabinians.' 
With us, it is worse; for not only are our lawyers, according to the bent of their minds, 
and their familiarity with the law, divided into parties upon the same point, but, in 
the case of the great mass of them, each is divided in his own mind, and is accustomed 
habitually to assert, on different occasions, with regard to the effect of the decisions, 
the most extreme and contradictory views. Perhaps the best statement of the rule, as 
generally received, is, that in Callender's Administrator v. Ins. Co., 23 Pa. St. 474, 
from which we extract the following: " Do we violate the rule of stare decisis by now 
correcting the mistake, and going back to the well-established doctrine which that case 
has disturbed? If we do, we commit a greater error than the one we have felt bound 
to correct; for that doctrine, though incapable of being expressed by any sharp and 
rigid definition, and therefore incapable of becoming an institute of positive law, is 
among the most important principles of good government. But, like all such princi- 
ples, in its ideal it presents its medial and its extreme aspects, and is approximately 
defined by the negation of its extremes." 

'' " Even a series of decisions," says Chancellor Kent (I Com. 47), " are not always 
conclusive evidence of the law, and the revision of a decision very often resolves itself 
into a mere question of expediency (or, rather, we should say, justice), depending 
upon the consideration of the importance of certainty in the rule, and the extent of 
property to be affected by a change of it ; " and, he adds, referring to the greatest of 
English jurists. Lord Mansfield, " Perhaps no English judge ever made greater inno- 
vations or improvements in the law, or felt himself less embarrassed with the disposi- 
tion of the elder cases, when they came in his way, to impede the operation of his 
enlightened and cultivated judgment. The law of England," he observed, "would 
be an absurd science, were it founded upon precedents only." 

* Of this the history of our law presents innumerable instances; and books, and 
even libraries, might be filled with precedents, once firmly established and never over- 
ruled, which would provoke only ridicule if appealed to at this day. 
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To rules established by precedent, therefore, the same observation 
must apply as to rules of court expressly promulgated, viz., that, 
" bemg formed for the furtherance of justice, they should be made to 
yield to the superior claims of justice.'" 

§5.0/ the Right of Legislation. 

We come next to consider the right of legislation. 

Laws or statutes are mere acts of men differing from other men only 
in being vested with the right of legislation ; and obviously, therefore, 
whatever validity they may have, they derive from the right vested in 
the legislature over the matters to which they relate. Whenever, 
therefore, it is within the right of the legislature to determine any 
matter, the expression of its will with regard thereto is conclusive ; 
and, hence, rights may originate in legislation, as in contract or tort, 
which the moralist as well as the lawyer must recognize. But, if a 
law is in excess of the rightful power or right of the legislature, or, to 
use a technical term, is ultra vires, it has no more force or validity in 
determining rights than the act of a private individual — a principle 
that should be very familiar to us in America, where it is the constant 
practice of the courts to apply it in every case where a statute is in 
conflict either with the written constitution or with the fundamental 
principles of political science." 

Laws are, therefore, analogous to contracts, grants, and other ex- 
pressions of the will of private individuals, all of which are valid or 
otherwise, according to the rights of the party making them ; or, in 
other words, laws, contracts, and grants are all species of one genus — 
namely, expressions of human will — all of which are governed by the 
same rule, that they are efficacious or otherwise, according to the 
precedent right of the authors. Thus, for example, a grant of land 
by the State, either by direct legislation or by a patent issued in pur- 
suance of laws providing for the disposition of public lands, will, like 
a private grant, confer title, provided the State owns the land or has 
the right to dispose of it ; but neither can the State or an individual 
transfer to any one the property of another, nor can either subject 
any one to an obligation to another, unless by virtue of some prece- 
dent right to do so. 

Laws or statutes, therefore, like other expressions of human will, 
and like customs, enter into the determination of rights only as ele- 
ments of the problem ; and their effect must in all cases necessarily be 
determined by some principle of natural reason, even though it should 
be none other than the principle, so commonly asserted, but manifestly 
absurd, that the right of the State to dispose of the lives, the liberties, 
and the fortunes of its citizens is absolute and unlimited. Their ex- 
istence as elements of the law is, therefore, no more inconsistent with 
the scientific character of jurisprudence than is that of contracts or 
other human acts. Nor, as we have already observed, does the theory 
adopted upon this point materially affect the doctrine of private 
rights, which is but little affected by legislation, and certainly not 
more so under a despotic government than under a democracy. And 
hence it has happened that the most perfect expression of the law of 

' People V. Williams, cited supra. 

" Loan Ass'n v. Topeka, 20 Wall, 663; Cooley, Const. Lim. 487-495, cited Bliss, 
Sov. 33. 
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private right yet given to the world was the work of the jurists of the 
most despotic of all civilized governments that have ever existed. It 
is also to be observed that, though the rights of citizens may be and 
are outraged in a thousand cases by the Government in the pretended 
exercise of its rights, these do not, any more than do the torts and 
wrongs of private men, affect the theory of rights. 

Legislation may be distinguished into two kinds. The first consists 
of those laws by which the rights of the State, other than those relat- 
ing to jurisdiction, are exercised and its corresponding duties per- 
formed. This species of legislation is usually designated public law 
{jus publicum), and includes what may be called political or adminis- 
trative law, and also the law of crimes and punishments. The latter, 
as originally proposed, we leave out of view. The former— that is, 
political or administrative law — does not constitute a co-ordinate de- 
partment, or, as a whole, even a part of what we call the law, which, 
according to its true conception, consists merely of the aggregate of 
the rules and principles, whether natural, arbitrary, or customary, by 
which a jurisdiction is created, its procedure regulated, and its decis- 
ions governed. But many of the laws of this class come incidentally 
before the courts, like contracts and other acts of private persons, 
and thus enter as an element into the law. Thus, it is assumed, and 
I think rightly, in all existing systems of law, that the State is the 
owner of all unappropriated land; and under our system the title of 
the land is, in all cases, derived from the Government. Hence, in 
controversies as to title between individuals, the validity of land 
patents is constantly brought into question ; and the laws, in pur- 
suance of which they are issued, though identical in their nature with 
the acts of private corporations or individuals, thus, like them, be- 
come elements in the determination of the right in controversy. 

To this class belong laws concerning taxation, the army and navy, 
public education, the support of the poor, and generally all those 
laws which are commonly considered as making up the Political 
Code. 

The other class of laws consists of those which relate to jurisdic- 
tion, and may, without impropriety, be called jural legislation. They 
include the laws, fundamental or otherwise, by which a jurisdiction is 
established, and those which regulate its procedure, and also all laws 
regulating matters jurally indifferent or indeterminate — as, for in- 
stance, laws providing for the succession of intestate estates, regulat- 
ing marriage ceremonies, establishing the age of majority, etc. — 
according to received notions and existing practice, but erroneously, 
those so-called laws which constitute what we have called judicial 
legislation, which, as we have said, is essentially a part of jurisdic- 
tion. Jural differs essentially in its nature from ordinary legislation ; 
for, with regard to the latter, the State is vested, within certain limits, 
with the power or right to adopt any means which it may deem most 
conducive to the efficient administration of the Government or the 
general welfare of the people; while, as to the former, it is, or ought 
to be, governed solely by the consideration of what is just and equal 
between men. In other words, the object of administrative legislation 
extends to the promotion of the welfare of the people generally; while 
that of jural legislation extends only to the promotion of its welfare 
in a particular way, viz., by causing justice to be observed. 

The relation of the two kinds of legislation to the subject of private 
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rights is very obvious. With regard to laws of the first class, namely, 
those constituting the political law, they can affect rights only in the 
manner in which the acts of private individuals can affect them; that 
is to say, if any such act of the Government is in the exercise of its 
right, the rights of individuals will be affected by it, and otherwise 
not. With reference to the laws creating a jurisdiction and regulating 
its procedure, it is obvious that rights, so far as their realization and 
enjoyment are concerned, may be very materially affected, either by 
the failure of the law to give the necessary jurisdiction, or by giving 
to the courts, under the name of jurisdiction, the actual power, and 
even by imposing upon them the actual injunction to violate rights ; 
and the same remarks are true, to even a greater extent, of judicial 
legislation ; but it is certain that such legislation cannot detract from 
the rights of any one, or add to the rights of any one, as against the 
party injured. In the words of Cousin, " No law can impose on us a 
false duty, or deprive us of a true right." And the same remark will 
apply to such legislation as may be necessary to define indeterminate 
rights ; with regard to which the power of the State goes no further 
than the necessity of the case may require. For no necessity can be 
perceived for vesting in the Government the power of interfering with 
the determination of right, except in the well-defined class of cases 
referred to in the preceding paragraphs ; and, in fact, no such power 
is vested in it. 

It may indeed happen, as we have said, and, indeed, under existing 
political arrangements, must often happen, that remedies or actions 
may be lacking for existing rights, or even that rights may be violated 
by the State, as by private individuals ; but, in such cases, the right 
continues to exist, and its existence is recognized by the law. This 
has been fully explained on a former page, to which the reader is 
referred. But there cannot, as we have observed, be a more 
dangerous fallacy than to infer the non-existence of a right from 
its violation. 



CHAPTER V. 

NATURAL RIGHTS DEMONSTRATED FROM THE ABOVE PRINCIPLES. 

%\. Of the Right of Self-Ownership. 

OF rights in rem, the fundamental right is the right of personal 
liberty, or, as it may be more accurately termed, the right "of 
self-ownership, or of property in one's self. The essence of all 
rights consists, indeed, in the liberty to act ; and, therefore, in the 
widest sense of the term, the right of liberty includes all rights what- 
ever. But this liberty to act has reference to different subjects — viz., 
to one's self, to other persons, or to things ; and it is necessary, there- 
fore, to distinguish the right which one has in himself from those 
rights which he has in or over other persons, whether in rem or in 
personam, and those which he has in things, or the right of property. 
To distinguish the former right, the term " personal liberty " is 
generally used ; but the idea is more precisely expressed by the term 
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" self-ownership," or property in the person ; and, to avoid the ambi- 
guity of the former term, the latter will be generally used. 

The right of self-ownership implies the absence of interference of 
any kind with the free exercise of the faculties within the limits of the 
right ; and this includes not only immunity from bodily harm and 
from imprisonment or other physical restraint, but also from injury to 
the health or to the reputation, or from any other interference with 
the comfortable enjoyment of life, or with the pursuit of happiness, or 
with such other end as one may set before himself. 

The right includes also the right to use, to some extent at least, the 
material things naturally existing around us, and that have not been 
appropriated by others. It is evident, however, that the use of any- 
thing by one must necessarily, to some extent, detract from the per- 
sonal liberty of all others within whose power it would otherwise be to 
use it, for a use by one takes away from all such others the liberty of 
using the thing in any way inconsistent with the first use ; and this is 
true, not only of such things as are susceptible of being reduced to 
ownership, but also of those things which cannot be permanently ap- 
propriated, such as air and water and the sea, and navigable lakes 
and rivers and other highways. Thus, for instance, a ship sailing on 
the sea must occupy a certain space, and requires also new space in 
which to move freely in the direction in which the master desires to go. 
The right of personal liberty in the owner of the ship, therefore, nec- 
essarily diminishes the personal liberty of others so far as to exclude 
them from the use of the portion of the sea occupied by the former ; 
that is to say, not only the space actually occupied by the ship, but 
also the space required for its further movement in the direction in 
which it is going ; for the word " occupy " does not necessarily imply 
actual physical or bodily occupation or holding, but may consist merely 
in the manifestation of a will, coupled with the power, to use. In 
other words, it is not by the hand or physical act only that a thing is 
occupied ; but, where it is within the natural power of any one to use 
it, the manifestation of his will or intention to use it is a complete oc- 
cupation, which cannot be interfered with by others without interfering 
with the personal liberty of the occupant. Where the movements of 
the ship, therefore, indicate an immediate intention upon the part of 
th& master to move in a particular direction, or this intention is other- 
wise manifested, the space thus indicated is occupied or appropriated 
for the time being, and others are excluded from occupying it or from 
otherwise interfering with the movements of the ship ; for to do so 
would be to prevent the free exercise of the will, or, in other words, to 
interfere with the personal liberty of the owner of the ship ; and such 
interference could be justified only by some right in the party interfer- 
ing, which by the hypothesis he does not have. And, with regard to 
things which are susceptible of permanent appropriation, it is obvious 
that the use of them by one must, in general, detract in a much 
greater degree from the liberty of others thaii in the case of the sea 
and other things of that class. For many things of the former class 
can only be used by consuming them, and the use of them, therefore, 
forever deprives others of the liberty to use them ; and, even with 
regard to those things which may be used without consuming them, 
the use is generally of a more permanent nature, and, therefore, must 
deprive others of the liberty of using them for a longer period. 

This kind of interference, however, is to a certain extent inevitable, 
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and therefore justifiable ; for, without the use of a certain amount of 
air, water, land, fuel, food, and shelter, man cannot exist ; and, with- 
out the use of a much larger amount of such things than is required 
for mere existence, he cannot exist healthfully and comfortably, and 
freely exercise and develop his faculties. Just in proportion, there- 
fore, as he is deprived of such things as he desires to use, and which, 
but for human interference, he could use, he is deprived of his liberty ; 
and, if he is altogether deprived of them, he is deprived of existence 
itself. 

The question, therefore, is not as to the existence, but as to the 
limit, of the right ; and upon this point it is important to remember 
that the presumption is in favor of the right, and that, to assign any 
limit to it, such limit must be affirmatively established. 

With regard to this question, where the supply is unlimited — that is, 
where there is enough to satisfy the desires of all — it is manifest that 
there is no limit to the right ; for, in such case, the use by one of what 
he needs leaves sufficient to satisfy others, and therefore leaves them 
an equal personal liberty. 

But where the supply is limited, the use by one of more than his 
share infringes upon the equality of personal liberty. This, however, 
is an injury common to all who might otherwise use the things appro- 
priated ; and it is, in general, manifestly impossible to determine the 
extent of the injury to any one in particular, and therefore impracti- 
cable to determine the extent necessary for any one to interfere in 
order to protect his right. No individual, therefore, can have the 
right to interfere with the use of an unappropriated thing by another ; 
but the right of all to equal personal liberty in this particular must, 
as in other cases of undefined jural relations, be left to the State to 
define and enforce. We, therefore, conclude that in general the State 
only has the right to regulate the use of unappropriated things where 
the supply is limited ; and that, in the absence of restraint by the 
State, the right to use such things is in general unlimited. 

%2. Of the Right of Property. 

The right of property in things is derived from, and rests upon, the 
right of personal liberty, or self-ownership. In the language of 
Cousin, " the first property is the person, and all other property is 
derived from this." ' 

Where the supply of unappropriated things is unlimited, every man 
has the right, or jural liberty, to use them ; and even where the sup- 
ply is limited, in the absence of restraint by the State, he still has such 
a right. By the term " right to use " we mean not only the right to 
put to what in common language is called a useful purpose, but to put 
to any use whatever, useful or otherwise ; or, in other words, to act 
freely with regard to the thing, as one's will may dictate. The right 
to use implies the right to take and to hold, or, in other words, to 
occupy, any unappropriated thing which one may desire to use ; and 
while the occupation continues, the right to use is exclusive, and no 
one else has a right to interfere with the occupant in his use of the 

' "The True, the Beautiful, and the Good," Lect. 14, p. 289. " In making it my 
own, I stamp it with the mark of my own person; whosoever attacks it attacks me; 
the blow dealt it strikes me, for I am present in it. Property is but the periphery of 
my person extended to things." (Ihering, " The Struggle for Right.") 
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thing ; for, to do so, would be a direct infringement upon his personal 
liberty. Any person, therefore, has a right to appropriate, or make 
property of, any unappropriated thing ; or, in other words, the mere 
occupation of an unappropriated thing creates in the occupant a right 
of property in it. 

With regard to chattels, or things movable, this principle has in oiir 
law, at the present day, a full application, it being a received princi- 
ple that mere occupation or appropriation of an unappropriated thing 
gives a complete title. » 

It is in this way, also, that, before . the era of organized States, 
property in land originated ; as, for instance, was the case in the early 
history of the Aryan and Semitic races, as recorded in Scripture, and 
by Herodotus and others ; and as is the case still in unoccupied terri- 
tories.' 

But, in the territories of an organized State, it is obvious that prop- 
erty, or rather an absolute property, in land cannot thus be acquired ; 
for, in such case, the land is no longer unoccupied, having in fact been 
appropriated by the State. Hence, in our law — and I presume in 
other systems — all titles to land are regarded as derived from the 
State, either by direct grant, or by the law as established by legisla- 
tion, or by custom. 

But even within the territories of a State — in the absence of legis- 
lation to the contrary — a right in lands may be acquired good against 
all but the State. For where one has occupied such land, no one but 
the State, or some one vested with its right, can have any right to in- 
terfere. Hence, it is a received principle of the law that, where an 
occupant of land is dispossessed by any one not having a better right, 
he can recover against the intruder upon mere proof of prior posses- 
sion. 

With regard to movables, or chattels, however, there would seem to 
be an even higher title to them than in mere occupation. For such 
property is in general produced by, and receives its whole value from, 
human labor, and would therefore seem to belong to the producer in 
a peculiar and a higher sense than property by mere appropriation. 
For, if our faculties are our own, the' fruits of their exertion must be 
equally ours, except in the single case where one wrongfully exercises 
his labor upon the property of another — in which case he acquires no 
right.* 

This conclusion, however, is based upon a misconception of the 
right which men have with reference to unappropriated things, and 
which they originally had to all things naturally existing. This right 
is not a mere abstraction, but consists in the liberty to use, and there- 
fore to appropriate, unappropriated things. It cannot be asserted, 
therefore, that all men have a right in all things, or, indeed, that men 
have any right in unappropriated things at all, beyond that implied in 

' On this point there seems to be a general concurrence of opinion ; but different 
reasons have been assigned as the grounds upon which this efficacy can be attributed 
to occupation. The history and nature of the question are fairly well presented by 
Blackstone, 2 Cora. 8, and by Mr. Christian in his note on the passage cited. 

'■' Upon this last principle, Grotius bases an argument against the proposition that 
the right of property can be derived from labor. Assuming that originally all things 
belonged to all men in common,, he infers that the common right of all to any partic- 
ular thing cannot be taken away by the act of any individual, without the consent of 
all, any more than that the property of an individual could be thus affected. (l Ruth- 
erford, Inst., Bk. I, Ch. 3, § 10.) 
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the right of personal liberty, namely, the right to appropriate them. 
However this may be, the producer is, from the nature of the case, 
always the first occupant, or appropriator ; and, on this ground alone, 
his title is good. 

All property, therefore, rests for its foundation upon occupation, or 
simple appropriation, either by the individual or by the State. 

§ 3. Of Rights in rem Other than the Right of Property. 

The family relations give rise at once to rights in rem and rights in 
personam, which must be carefully distinguished. It is with the former 
only that we have to do at present. 

These are of essentially the same nature as the right of property — 
the essential idea of the right in both cases being the relation exist- 
ing between the owner and third persons, viz., that the former shall 
be free to act with reference to the subject of the right without inter- 
ference from others. From this, in the case of property, it follows 
that the thing owned is subject absolutely to the will of the owner. 
But, in the case of family rights, this is not the case ; for here a new 
element is introduced, viz., the right of personal liberty in the subject 
of the right, by which the power of the owner is necessarily limited. 

In general, where such power exists over the subject of the right, it 
is a power corresponding to some specific obligation in him, and there- 
fore belongs to the class of rights in personam, which are distinct from, 
and not to be confounded with, the class of rights we are now discuss- 
ing. In addition to this, however, the right is sometimes accompa- 
nied by a power over the subject of the right, similar in kind, though 
not in degree, to that of an owner over the thing owned ; as, for in- 
stance, the right of a parent in the child, and possibly that of the 
husband in the wife. But the presumption in this, as in all other cases, 
is always in favor of liberty against the power ; and, perhaps, such 
power can be affirmed to exist only in cases where the protection of 
the subject of the right imperatively requires it. 

Where such power exists, it is an accidental, and not an essential, 
element of the right ; for it does not, in any way, affect the relation 
between the owner of the right and third persons, in which, as we have 
seen, the essence of the right consists. Thus the right of the child in 
the parent, or of the wife in the husband, is not less perfect than that 
of the parent in the child, or that of the husband in the wife, though 
unaccompanied by any power or control over the subject of the right ; 
and, indeed, in all cases the right is most perfect, or at least most val- 
uable, where the relations of the parties are governed by love, and 
freely rendered. The rights in rem growing out of the family rela- 
tions consist, therefore, merely in the exclusive liberty of enjoying the 
society, affection, and services of the subject of the right ; and whether 
these are freely rendered or denied, and whether in the latter case they 
can be compelled by force or not, affects merely the value, and not 
the nature, of the right. Hence, the question of power over the sub- 
ject of the right belongs rather to the subject of status, and is imma- 
terial to the present discussion, which is concerned only with estab- 
lishing the relations of the subject of the right toward third persons. 

The rights of husband and wife originate in contract, and in the 
right of each to dispose of himself or herself. But while such rights 
originate in, their extent and nature are not altogether determined by. 



86 THE LAW OF PRIVATE RIGHT. 

the agreement of the parties, but are modified by certain other princi- 
ples established in the positive morality of the European race — such 
as the principle of monogamy and of permanency in the married rela- 
tion, and that which forbids marriage within certain degrees of kin- 
dred. These principles are also, I think, susceptible of a theoretical 
demonstration — which, however, would require a greater space than is 
consistent with the scope of the present work. 

The right of the parent in the child is directly derived from the 
right of self-ownership of the parents ; for the child is the offspring of 
their bodies, which are theirs ; and, therefore, quoad the rest of the 
world, he is theirs also, as much as the offspring of their cow or other 
animal.' It is true that their right in him is limited by his right in 
himself ; but this, as we have seen, does not detract from the parent's 
right in the child, which consists exclusively in a relation between the 
parent and third persons. Indeed, the right of the child adds an ad- 
ditional sanctity to that of the parents ; for his existence and educa- 
tion depend on their fostering care, which it is his right to receive, 
and with parents the most sacred and valued of their rights to afford. 

With regard to the right of the child in his parent, it is no less ap- 
parently derived from his right of self -ownership ; for, leaving out of 
view all question of duty or obligation from the parent to the child. 
Nature has so constituted men that, in general, they freely render to 
their children a protection and support which is essential to their wel- 
fare, and in part to their existence. To this extent, therefore, the 
parent is appropriated to, and becomes the property of, the child ; 
and any interference with this appropriation by third persons is a 
manifest violation of his rightful liberty to enjoy the love and serv- 
ices of his parent. 

§ 4. Of Rights in Personam, or Obligations, and Herein First of Obliga- 
tions EX Delicto. 

By a delict, or tort, is meant a violation of a right in rem, and such 
violation must necessarily consist in some interference with the sub- 
ject of the right. 

In the case of the right of self-ownership, the owner and the subject 
of the right are one ; and, therefore, any interference with the one is 
necessarily an interference with the other ; but, in the case of other 
rights in rem, the right can only be violated by an interference with 
the subject of the right, for any other interference would amount to a 
violation of the right of self-ownership. Thus, in the case of the right 
of property, a man may be prevented from exercising the right either 
by direct restraint imposed upon himself, or by the thing owned being 
taken from him ; but, in the former case, the wrong is a violation, not 
of the right of property, but of the right of personal liberty. 

Such interference with the subject of the right may consist in a 
permanent removal of it from the possession or power of the owner, 
as where one imprisons another, or takes away his property, or his 
wife or child ; or it may be a mere temporary interference. Where 
the subject of a right in rem is taken away from the owner's power or 
possession, it is an obvious conseqjience, from the definition of the 
right, that it should, if practicable, be restored. 

It seems equally obvious that, if from the destruction of the subject 

• Grotius, Bk. 2, Ch. 5, §1 ; Puffendorf, Bk. 6, Ch. 2, § i. 
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of the right, or otherwise, it should become impracticable to restore 
it, restitution in value or compensation should be made ; and also that, 
even should it be restored, the party injured should be compensated 
for the temporary deprivation of its use, and for any other loss or 
damage resulting from the injury.' 

§ 5. Of Obligations ex Contractu. 

According to an opinion which seems universally to prevail, the 
mere agreement or promise of the obligor creates in him an obliga- 
tion to perform it ;' and this, if we use the term " obligation " in its 
loose sense, as synonymous with duty, may as a general proposition be 
taken as true. But it is not true that it is of itself a sufficient cause 
to create an obligation in the proper sense, or a right in personam. 
For, in many cases, it is obvious that it would be iniquitous and unjust 
for the obligee to exact, or to have the power of enforcing, the prom- 
ise ; and, therefore, in such case, ex vi termini, he has no such right. 
Thus, in the case of a gratuitous, promise, while there may be, and 
probably is, in every case, a duty upon the part of the promisor to 
perform his promise, there is in general no right in the promisee to 
exact it, or obligation in the promisor to perform it. And, accord- 
ingly, neither in our own nor in the civil law are such agreements en- 
forced. It follows, therefore, that the agreement by itself does not 
constitute the cause of the obligation. 

It is, however, obvious that, where the obligee gives or does some- 
thing in consideration of the promise, an obligation arises in the 
obligor either to render the agreed equivalent, or otherwise to make 
restitution ; and the obligee acquires a corresponding right to exact 
the performance of this obligation. For here the obligee is induced 
to suffer detriment by the act of the obligor; and though he suffers 
this detriment with his own consent — and, as a general rule, one who 
consents is not injured (volenti non fit injuria) — yet this consent is 
upon the condition that the promise shall be performed ; and if it is 
not performed, the case is precisely the same as where the obligee is 
made to suffer detriment by force or by fraud. It will also generally 
happen that, in addition to the detriment thus suffered voluntarily by 
the obligee, further detriment will also be suffered by him, either in 
consequence of the agreed detriment, or in consequence of his reli- 
ance upon the promise of the obligor ; and for this involuntary or 
collateral detriment, which is equally caused by the obligor, he is 
equally obliged to make restitution. The case is, therefore, thus far 
precisely identical with that of delict — the detriment caused to the 
obligee by the obligor being in either case a sufficient cause for the 
obligation to make restitution. 

The detriment suffered by the obligee, which is contemplated or 
agreed to by the parties, is called in our law the consideration, and 
in the civil law the cause of the contract or obligation." It would, 

' The principle of compensation, though apparently self-evident, in reality requires 
a somewhat abstruse argument to establish it. This, however, for lack of space, I 
am compelled to omit. 

' This opinion is embodied in the maxims of the Roman law, pacta legem faciunt 
inter partes, and pacta quatibet servanda sunt. 

' " Nothing is more remarkable than the modification, in recent English and Amer- 
ican cases, of the doctrine of consideration. For nearly a century it was held that a. 
consideration must be either a benefit to the promisor or a detriment to the promisee. 
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however, be more correct to distinguish between the consideration or 
the cause of the contract, and the cause of the obligation ; and to 
say that the former consists of the agreed detriment only, and the 
latter of all the detriment suffered, whether agreed or collateral. 

The cause of the obligation being, therefore, the detriment caused 
to the obligee by the acts of the obligor, it follows that this consti- 
tutes also the limit to the extent of the obligation ; and that the 
obligee has no right to exact more than to be restored to the position 
he would have been in but for the acts ot the obligor, namely, his 
promise and his failure to perform. This conclusion is apparently 
paradoxical, but the presumption is in favor of liberty, and the bur- 
den ot proof, upon those who assert the existence of a more exten- 
sive right ; and we know of no principle that can be adduced in favor 
of such a claim.' 

It is, however, clear that, in the absence of fraud or imposition, the 
extent of the obligation is limited also by the agreement — or, in other 
words, that the performance of the agreement extinguishes the obli- 
gation without regard to the comparative value of the consideration ; 
for where one disposes of his property or his services freely, and for 
an understood consideration, the loss sustained by the inadequacy of 
the consideration to compensate him for the detriment which he 
agrees to suifer is the consequence of his own free act, for which the 
obligor is in nowise responsible. 

It follows, from the principles above stated, that where the consid- 
eration for a promise is inadequate, and there is no collateral detri- 
ment, the promisee has no right to exact the specific performance of 
the promise, or to exact anything more from the obligee for a breach 

The conclusion, it is true, was not very lucidly expressed ; the consideration, it was 
said, must ' flow ' from the promisee ; but, no matter how the rule was stated, it is 
now settled. There must be a detriment of some kind to the promisee ; it may or 
may not be that the promisor is benefited by the bargain, but detriment to the prom- 
isee there must be. Now, it is an interesting fact that this is the conclusion to which 
.Schlossmann comes after a copious and subtile discussion, not only of the Roman 
standards, but of the philosophy of modern jurisprudence; . . Other illustra- 

tions of the way in which German authorities have recently been invoked to sustain 
the conclusions of English judges will hereafter be given in detail. It is enough now 
to say that, even if our sole object be to reproduce English jurisprudence, no book on 
•contracts can meet the present need, unless it at least gives us what is said by great 
German commentators, now recognized in England as authoritative in the jurispru- 
dence common to Germany and England." (Wharton,. "On Contracts," preface, 
pp. 5, 6-) 

' Except, indeed, that of general utility, which may always be urged in favor of 
any opinion of which one happens to be convinced, and to which all that is said by 
Bentham and Austin about conscience, or the moral sense, may with more propriety 
be applied ; as, for instance : " One tells you that he has in himself something which 
has been given him to teach what is good and what is evil, and this he calls either his 
conscience or moral sense. When looking at his case, he decides such a thing to be 
good, such another to be bad. Why ? Because my moral sense tells me so ; because 
my conscience approves or disapproves it." (Bentham, "Theory of Leg.," 3, i.) "As 
for the moral sense, . . conscience, they are merely convenient cloaks for igno- 

rance or sinister interest ; they mean either that I hate the law to which I object, and 
cannot tell why, or that I hate the law, and that the cause of my hatred I find it 
incommodious to avow. If I say openly, 1 hate the law, ergo, it is not binding and 
ought to be disobeyed, no one will listen to me; but by calling my hate my conscience, 
or my moral sense, I urge the same argument in another and more plausible form^-I 
seem to assign a reason for my dislike, when in truth I have only given it a sounding 
and specious' name." (Austin, Jur, 221.) Substituting for "conscience" and "moral 
sense " the terms ' ' perception of utility " and " sense of utility," the sentiment expressed 
will become as just as it is forcibly expressed. 
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than the restitution of the consideration, or its value. For inadequacy 
of consideration is, in fact, to the extent of the inadequacy, no con- 
sideration ; and, upon the same principle that we affirm that a prom- 
ise without a consideration is not jurally binding, we must also affirm 
that no obligation rests upon the promisor to perform a promise for 
which the consideration is inadequate, or to do more than to compen- 
sate the promisee for the detriment which he has suffered. Thus, if 
one agrees to pay another a hundred dollars, either in money or in 
labor or in goods, for a horse which is worth but five, there is obvi- 
ously no consideration for the promise as to ninety-five out of the 
hundred dollars agreed to be paid ; and the obligee, therefore, has no 
right to exact anything more than a return of the consideration, to- 
gether with compensation for such collateral detriment as he may 
have suffered. 

In applying this principle, however, there is always involved a 
question of fact with reference to the value of the consideration or 
agreed detriment ; and this question is always one of great difficulty. 
For it is not the exchange value of the consideration, but its value or 
utility to the obligee, that is to be ascertained — a question often alto- 
gether indeterminate, and with reference to which, as a general rule, 
the obligee is himself obviously the most competent judge. Hence, 
as a practical rule, it is reasonable to assume, unless the contrary 
clearly appears, that the value of the consideration to the obligee is as 
agreed upon by him. 

We, therefore, conclude that the detriment caused to the obligee by 
the acts of the obligor — viz., the promise and the breach — is at once 
the cause and the measure of the obligation of the obligor, and of the 
corresponding right of the obligee ; but that, in determining this det- 
riment, the agreement itself must, unless the contrary appears, be 
taken as its measure. 

The rules of the law as to the measure of damages in cases of con- 
tract, though not altogether consistent with the principles of right 
here laid down, yet obviously rest upon them. For though it is held, 
as a general rule, that " the contract itself furnishes the measure of 
damages," ' yet the proposition is not to be taken as universally true, 
but is subject to numerous exceptions, which qualify the rule in such 
a way that the general result is substantially as stated in the preced- 
ing paragraph, with the exception that, owing to the erroneous no- 
tions which prevail as to the cause of the obligation, the presumption 
in favor of the fairness of the contract is, perhaps, too strongly 
insisted upon. A brief examination of the rule, in connection with 
the exceptions referred to, will make this apparent. 

1. To assert that the agreement is absolutely the measure of com- 
pensation for the breach of a contract is, in effect, to assert that it is 
the cause, and of itself a sufficient cause, for the obligation. Hence 
it would follow that all agreements, whether with or without consid- 
eration, would create obligations in the obligors to perform them, and 
corresponding rights in the obligees to exact their performance. But 
it is admitted, as we have already observed, that, where there is no 
consideration, there is no obligation or right ; and, accordingly, neither 
in our own nor in any other system of law are such agreements gen- 
erally enforced. 

2. It would also follow, if the agreement is to be taken absolutely 

' Sedgwick, " Meas. of Dam."* zoo. 
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as the measure of damages, that the obligee would in all cases have 
the right to exact, not only the value of the agreed equivalent for the 
detriment suffered by him, but the agreed equivalent itself ; or, in 
■ other words, he would have a right, not merely to compensation for 
the failure of the obligor to perform his promise, but to the specific 
performance of the promise itself ; for, if the agreement is to control, 
the obligee is entitled to what was agreed upon, and cannot justly be 
put off by the substitution of another thing to which he has not 
agreed. But neither in our own nor in any system of law is such a 
right recognized ; but, with certain well-defined exceptions, compensa- 
tion only is given.' 

3. Even in the exceptional cases where specific performance is as a 
general rule allowed, it is refused if the consideration is inadequate." 

4. Upon the same principle, in the case of promises to pay money 
or goods, the obligee would in all cases be entitled to recover the full 
amount agreed to be paid ; and this is, no doubt, the general rule. 
There are, however, numerous exceptions, to some of which we will 
refer. Thus it has always been a rule of equity, and is now equally 
the rule at law, that an agreement to pay a penalty for non-perform- 
ance of a promise cannot be enforced ; and the rule applies to all 
cases of alternative promises to pay money in case of non-performance, 
where it does not appear that the amount agreed to be paid is a bona 
fide estimate of the actual damage sustained.' In other cases, also, 
the courts refuse to enforce agreements which are manifestly unequal — 
as, for instance, in such cases as Thornborow v. Whitacre," where one 
for valuable consideration agreed to deliver two grains of rye-corn on 
Monday next, and four grains on the next Monday, and doubling on 
each Monday for a year ; or, as in James v. Morgan,' approved by 
Lord Chancellor Hardwicke in Earl of Chesterfield v. Jansen,' where 
one agreed to pay for a horse a barley-corn for the first nail in the 
shoes of the horse, two for the second, four for the third, and so on 
for twenty-four nails ; or as in the case of usurious contracts and nu- 
merous other similar cases, in which the courts refuse to enforce the 
agreement in its entirety, and give compensation only. 

From all of which it clearly appears that the rule of law which 
makes the agreement the measure of damages in cases of contracts 
rests merely upon the presumption — which is, indeed, perhaps carried 
too far, that the parties themselves are the most competent and the 
safest judges of value ; and not, as is commonly assumed, upon the 
principle that the agreement itself is the cause, and consequently the 
measure, of the obligation. 

§ 6. Of Obligations ex Mero Jvre. 

The remaining class of obligations to be considered are those aris- 
ing from mere right (ex mero Jure), among which may be instanced 
the following : 

1. The parent is under obligation to support his minor child, and 
the child lias a corresponding right to exact such support. 

2. Where property comes into the hands of anyone without the con- 
sent of the owner — as, for instance, where lost property is found or 

'Sedgwick, Meas. of Dam. 10 '^ N.Y. C. C, § 1894, and cases cited. 

' Sedgwick, Meas. of Dam. 497, et. seq. * 2 Ld Raym. 1164. 
' I Lev. III. * I Wils. 286-295. 
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property is delivered by mistake— the person receiving the property is 
under obligation to restore it. In such case, if on demand he refuses 
to restore it, an obligation ex delicto arises, but, antecedently to such 
demand and refusal, an obligation ex mero jure exists. 

3. Upon the same principle, where one receives money which justly 
belongs to, or should have been paid to, another— as, for instance, 
where money is paid by mistake to one which ought to have been paid 
to another — an obligation arises in favor of the latter, which, in the 
absence of an express agreement to pay, is an obligation ex mero 
jure} 

4. Where one, without the knowledge or consent of the owner, takes 
charge of his property, he is under obligation to use due diligence 
in its care and preservation, and to render a just account of profits 
received. 

5. In the same case, where labor is performed or expense incurred, 
which is necessary to preserve the property — as, for instance, in the 
■case of lost property on land," or derelict or captured ships at sea,' an 
obligation arises in the owner to make compensation to those per- 
forming the labor or incurring the expense. 

In the above, and in all cases of obligations of the class under con- 
sideration, the cause of the obligation is a detriment suffered by the 
obligee, or impending over him, for which the obligor is responsible ; 
and they may all be brought under the one general formula, which is 
equally applicable to cases of delict and contract, viz., that every 
man is under obligation to make restitution for detriment suffered by 
another for which the latter is the responsible cause, and is equally 
under obligation to prevent the happening of such detriment. Two ele- 
ments must, therefore, concur in this, as in the case of delict and that 
■of contract, namely, detriment, actual or impending, to the obligee, 
and responsibility for such detriment in the obligor. 

Thus, in the case of a parent and child, it is evident that the child 
must suffer a detriment by the failure of the parent to provide it with 
the necessary means of life ; and that such detriment, if it happens, 
will be the effect of the parent's voluntary act in bringing him into 
the world, conjoined with his failure to supply him with the necessa- 
ries of life. The case is, therefore, the same in principle as where 
one man imprisons or wounds another, or otherwise puts him in a situ- 
ation that he must suffer unless assisted. So, where one has the 
money or other property of another, it is obvious that the latter suf- 
fers a detriment so long as he is deprived of it, which is caused by 
the former ; and it is equally clear that, where one takes charge of 
the property of another without his consent, he is responsible for any 
damage that may happen to the property, or for any loss of profits 
caused by his negligence or fault. 

' ' ' When a defendant receives money which belongs to plaintiff, or which in equity 
and justice he should not retain, and which ought to be paid to plaintiff, assumpsit or 
debt lies against him for the amount of it, as for so much money had and received 
to plaintiff's use." {2 Saunders, PI. and Ev. *670.) " This kind of equitable action 
to recover back money which ought not, in justice, to be kept is very beneficial, and 
therefore much encouraged. It lies only for money which, ex mquo et bono, the de- 
fendant ought to refund ... In one word, the gist of this kind of action is, 
that the defendant, under the circumstances of the case, is obliged, by the ties of 
natural justice and equity, to refund the money." (Mansfield in Moses v. McFerlan, 
:2 Burr. 1012.) 

« 2 Kent, Com. *356. 
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The case of the obligation of the owner of property to compensate 
another — as, for instance, the finder of lost property, or the salvors 
of a derelict or captured ship — for labor performed or expenses in- 
curred in the preservation of property, though apparently clear, is 
somewhat more difficult to explain.' Here the detriment suffered by 
the obligee is sufficiently obvious, but the responsibility of the obligor 
is not so clear, for there is neither fault nor consent upon his part. 
The obligation, indeed, obviously rests upon the implied or presumed 
consent of the owner ; for if the obligee had interfered, not only with- 
out his consent, but against his will, no liability would have arisen. 
But implied consent is not consent at all ; nor is actual consent possi- 
ble in such a case. Some other principle must, therefore, be sought 
in order to explain the cause of the obligation ; and such a principle 
may perhaps be found in the maxim of the Roman jurists, that it is 
just that no one should profit by the detriment of another, justifiably 
or innocently incurred." 

' Obligations of this class are designated, in the Roman law, by the term de bono- 
rum gestione. (Inst., Bk. 3, Ch. 28, § i ; Austin, Jur. 944.) 

' Nam hoc natura aquum est, neminem cum alteritis detrimento fieri locupletiorem 
(Dig. 12, 6, 14) ; or if not, at least in the principle of necessity, or the argumentum 
ab inconvenienti. 
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PREFACE. 

A limited edition of this little work has been printed, 
with a view of submitting it to friends of the author, and 
others, who, he may have reason to suppose, are inter- 
ested in political science. But in submitting it even to 
this limited class of readers, the author is painfully con- 
scious, from experience, that both the subject of the work, 
and the method in which it is treated stand in need of 
apology. 

In regard to the subject, — which is Jurisprudence, — 
its study in England and this country, within the last 
fifty years, has fallen into almost entire neglect ; and there 
is now no subject more generally unpopular. The general 
reader regards it as belonging peculiarly to the province 
of the lawyer, and the lawyer, in general, as a study of no 
practical utility, and, with which, consequently, he has 
no concern. And the few who are addicted to philoso- 
phy, turning to the works of the modern English jurists, 
find there something which bears no resemblance to real 
Jurisprudence, but which has usurped its place, and even 
its name. 

This so-called jurisprudence is the theory of Austin, 
(the principal subject of our review,) which has become 
so generally received and firmly established in English 
philosophy as to occupy exclusively the whole field of 
Jurisprudence. But this theory, as will be shown more 
fully in the body of the work, asserts, as its fundamental 
principle, that the law (Jus} is merely an expression 
of the arbitrary will of the government, or state; and, 
consequently, that rights, and Justice or Eight, are 
the mere creatures of that will. Hence, if the theory 
be true, it follows that Jurisprudence, — which, as univers- 
ally conceived by all but the modern English jurists, is 



the Science of Justice or Right, — can have no existence. 
There is nothing, tlierefore, to surprise us in the fact 
that the study of the subject has fallen into decay. For 
true Jurisprudence, so far as opinion can effect such a re- 
sult, has been abolished in England and English-speak- 
ing countries; and the jjseudo Jurisprudence that has been 
substituted for it, as may be verified by reference to the 
current works upon the subject, is, of all others, the dreari- 
est and the most uninviting. 

But real Jurisprudence, the science of Rights, or of 
Right or Justice, is, in fact, the science of the necessary 
conditions of rational social life, and therefore the fun- 
damental part of Political and Social Philosophy. And, 
as of all the departments of the Science of Human Na- 
ture it is of most transcendent and vital importance, so 
it excels them ail in the scientific rigor of its method, — 
which approaches nearly to that of Geometry, — and, con- 
sequently, in the certainty of its results. Hence, if we 
leave out of view its fortunes in England during the pres- 
ent century, no other branch of philosophy has had a 
grander history; nor is there another that excel.s, or even 
equals it, either in the genius of those who have devoted 
themselves to its study, or in the interest and beneficence 
of the results achieved. For among its devote's, (or, as 
Celsus calls them in the passage cited below, its priests,) 

" Jus est uis boni et aeqiti, of which some one deservedly calls us the 
priests ; for we conduct the cult or religion of Justice, and profess the 
knowledge of the Good and the Equal, separating tlie equitable from 
theinequitable, and distinguishing the lawful from the unlawful * * * 
following, if 1 am not deceived, a true, and not a spurious philosophy." 
Pandects IL, 1,§ 1. 

are numbered all the great philosophers of the world, from 
Socrates, Plato and Aristotle, to Kant and his followers, 
inclusive ; and among its achievements, the development 
of the Roman Law, the reconstruction of political society 
in Europe, when emerging from the anarchy of the dark 
ages, and the institution of International Law or Right. 
In short, its history is the history of human civilization ; 



for civilization itself, in the proper sense of the term, is 
merely the capacity of a people for social life, or, in other 
words, its capacity for realizing justice ; and Jurisprud- 
ence may, therefore, without impropriety, be said to be 
the Science of Civilization. 

B'rom this science and its literature, consisting of the 
best work of the greatest intellects of the race, and to 
which in the continental countries of Europe fresh addi- 
tions are being constantly made, English-speaking peo- 
ples, since the advent of Bentham and Austin, and by the 
predominance of their philosophy, have b,een effectually 
isolated ; and it may, therefore, with confidence be asserted 
that no task can be nobler, or, to the philosophic mind, 
more interesting, than the one I have here, however inad- 
equately, attempted; namely, to refute the fantastic and 
pernicious theory by which the English mind has been so 
long dominated, and by which, for the time being, it has 
been reduced, in its capacity to deal with jural and polit- 
ical science, to a state approaching imbecility, and to re- 
habilitate in our midst true Jurisprudence. 

It remains to add a few words in explanation of the 
method in which the subject of the work is treated; which, 
with the average reader, it is to be feared, will prove 
equally unpopular as the subject itself. The modern 
English theory of Jurisprudence is universally admitted 
to be the creation of Austin; by whom the loose and pop- 
ular notions of Bentham were reduced to a rigidly coher- 
ent system. But Austin himself, for his fundamental 
principles, drew largely upon Hobbes, whose philosophy 
is thus necessarily brought within the scope of our in- 
quiries. The history of modern English Jurisprudence, 
therefore, consists, almost exclusively, of the works of 
Hobbes and Austin ; and hence our investigations will, 
in the main, be confined to a review of their reasoning. 
Now, it happens that the works of Plobbes and Austin 
present the most striking and instructive examples any- 
where presented, — and, in modern times, almost the only 



examples, — of the application of the analytical or logical 
method to political science ; and, hence, an adequate re- 
view of their works will be scarcely less interesting as a 
study in logic, than on account of their political theories. 
And this aspect of the subject, for several reasons, will be 
found peculiarly deserving of our attentions. For the 
use of this method, which consists in the accurate formu- 
lation of our premises, and in reasoning rigorously from 
proposition to proposition, as in geometry, presents, over 
all others, at once a great advantage and a great danger. 
For, on the one hand, it is its peculiar merit, if we regard 
it as a means of discovering truth rather than as an instru- 
ment of persuasion, that the logical development of an 
argument discloses its weak points, and thus, if the same 
method be used in reviewing it, facilitates the detection of 
error. And, hence, the mistakes of great reasoners, like 
Hobbes and Austin, are always more apparent, or at least 
are much more easily pointed out, than those of loose and 
inconsequent thinkers. On the other hand, a logical 
argument, if understood, forces assent, unless some error 
or inaccuracy can be detected in thepremises ; and even an 
argument only apparently logical will be equally persua- 
sive until the fallacy lurking in it be discerned. But 
where an argument is skillfully constructed, this task, 
whether it be the detection of a fallacy in the reasoning, 
or of a weakness in the premises, requires the closest and 
most critical examination of every link in the chain of 
reasoning. Hence, while the logical method facilitates the 
detection of error, it is, to readers careless of their logic, — 
as is, in fact, remarkably illustrated by the influence of 
Hobbes' philosophy, and the domination of Austin's theory 
over the English mind, — a most powerful instrument of 
deception. The use of this method in our present inves- 
tigations is, therefore, imperatively demanded, on the two- 
fold ground that it is, at once, the readiest, and the only 
adequate means by which error can be detected and re- 
futed in the reasoning of such masters of the craft as 
Hobbes and Austin. 



But, independently of this consideration, there is an- 
other reason that imperatively demands our adoption of 
this method ; for it is, in fact, the true method of political 
science, and the only one from which assured results can 
be anticipated ; as is, in fact, demonstrated affirmatively 
by the example, not only of Hobbes and Austin, but also 
of Aristotle, Bacon, Locke, Hume, Grotius, and other 
great reasoners, and negatively, by the lack of convinc- 
ing power in the great mass of the political, social, and 
moral disquisitions of the day. Hence, if we would justly 
weigh the reasoning of Hobbes and Austin, or even un- 
derstand it, we must adopt their own method ; and, in 
doing this, in addition to the knowledge we may other- 
wise gain, and which cannot in any other way be ob- 
tained, we will learn from their example the true and the 
only method for the successful investigation of the prob- 
lems of jurisprudence and of political science generally; 
of which method it is one of the principal objects of this 
work to demonstrate the efficacy and power. 

But the logical or analytical method demands the use 
of a style altogether different from that in common use, — 
which may be called the popular or rhetorical. For it is 
the peculiar characteristic of the logical style that it must 
be accurate or aphoristic, i. p., it must express the exact 
truth, without any admixture of error ; for otherwise our 
conclusions will be altogether unreliable. And this re- 
quires the exact analysis of the meaning of the terms we 
use, and the formal statement of our propositions ; which 
to the general reader is distasteful. For, while the logical 
style admits, and even requires, great brevity of expres- 
sion, — so that in general the matter of volumes of ordi- 
nary popular disquisition may by means of it be com- 
pressed into a few chapters, — yet, it demands on the other 
hand, a degree of attention and independent thought, that 
only a few highly trained, or exceptionally gifted minds 
are willing to give, or, perhaps, are capable of giving. 

The best type of this style is found in the mathematics, 
1» 



and especially in geometry, and also in the writings of tiie 
classical jurists of the Roman law ; and, at least in our 
investigations, it can never be departed from without the 
risk of error. Of the essential characteristics of this style 
the writings of Hobbes and Austin are among the best ex- 
amples; the former, on the whole, superior; but the lat- 
ter, in their analytical parts, though lacking the graces 
of rhetoric, excelling all others in a rigid observance of 
the requirements of logic. 

My own style I have sought equally to adapt to the 
subject, and to the nature of our investigations, and I trust 
I may say of it, without vanity, with Hobbes, that while 
" there is nothing I distrust more than my elocution, nev- 
ertheless, I am confident, excepting the mischances of the 
press, it is not obscure." 

Los Angeles, June 11, 1893. 
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CHAPTER I. 

INTRODUCTORY. 

§ 1. The fundamental problem of political science 
is to determine the nature and extent of human rights ; 
but this problem relates to three several subjects, which, 
though intimately connected, require separate considera- 
tion. These are the rights or powers of the State, the 
rights of individuals, and the law ; which last is the 
means by which rights, public and private, are realized. 

Strangely enough, this branch of political science, — 
supremely important as it is, — is, in our language, at the 
present time, without a distinctive name, generally recog- 
nized as belonging to it. The reason of which is, that 
the term , jurisprudence, the name really appropriate to 
it, and by which alone it can be adequately expressed, 
has been wrested from its true meaning by Austin and 
his followers, for the purpose of denoting certain varying 
and ill-defined notions of their own ; and the conception 
originally denoted by it is thus left without a term to ex- 
press it. We must, therefore, begin by restoring the 
term to its proper meaning. 

The subject has been examined with care by Mr. Hol- 
land, and, though his conclusions appear to me to be er- 
roneous, his views upon it present the question involved 
with great clearness, and may, therefore, be referred to 
with advantage. Jurisprudence, he says, is merely the 
knowledge of jus : but it happens that the latter term 
denotes, " not merely the sum total of laws, but also the 
sum total of rights, {jnra, rechte, droits,') and the sum 
total of all that is just, (justiim, recht, droUy'; and hence 
jurisprudence, accordingly as we use the term, jus, may 
denote "the science of any one of three things, viz: (1) 
of law, (2) of rights, (3) of justice." These several 
senses of the term he regards as essentially different, and 
hence is of the opinion that one of them must be adopted 
to the exclusion of the others. 

- Accordingly, he adopts the first of the definitions re- 
ferred to, and regards it as a piece of good fortune that 
when we thus define jurisprudence, viz, as " the science 
2 



of law," we are spared the ambiguities which beset the 
expression of that proposition in Latin, German, and 
French, and which, in his opinion, have greatly obscured 
its exposition in those languages.-' In this Mr. Holland 

JJur, U, 13. 

agrees with Austin, and others of the modern English 
school of jurists, all of whom regard the ambiguity of 
the term, jus, droit, recht, etc., used in other, languages 
to denote the law, as a fruitful source of confusion and 
inaccuracy of thought; and there is, perhaps, no other 
point on which the English jurists so pride themselves 
as on their supposed superiority in this respect to their 
continental brethren. 

Nor is tliere any other with reference to which the 
vanity of their pretentions is more apparent; for while 
there is, no doubt, a certain difference in the several 
senses of the teim jurisprudence, referred to by Mr. 
Holland, yet it is equally certain, — as will be more fully 
shown in the sequel, — that, in whichever sense it be used, 
the term expresses, under certain modifications, the same 
essential idea. 

Thus if, — as we are admittedly at liberty to do, pro- 
vided we consistently adhere to the definition, — we define 
jurisprudence as the science of rights, it follows that it 
is also the science of justice ; for justice is but the ob- 
servance of rights, or the rendering to every man his 
right. 

But, according to a conception almost universal, and 
whicii will be explained more fully hereafter, the law it- 
self is but the practical means of realizing rights ; and, 
if this conception be true, the term jurisprudence may 
also be used, without impropriety, as in fact the lawyers 
habitually use it, to denote the science or methodized 
knowledge of the law of private right. For this branch 
of the law is made uji of the doctrine of rights, as recog- 
nized in the law, (or, in other words, of actionable, or 
juridical rights,) and of the doctrine of actions; which 
are but the forms or formvlcB used for the enforcement 
of rights, (or, as defined by Heineccius, viediutnjus per- 
sequendi) ; and, hence, if jurisprudence be regarded as 
the science of rights, or of justice, the subject of j)rivate 
right, or justice as actually administered by the courts, 
must be regarded as belonging to it. 

It appears, then, that of the ihree meanings of the term 
jurisprudence, distinguished by Mr. Holland, the first and 



second are identical ; and that the third is entirely con- 
sistent with these, provided it be assumed, (as it is one 
of the principal purposes of this work to establish,) that 
the rights with which the law deals, are in fact, as they 
are in name, rights, in the proper sense of the term. 

On this assumption, therefore, jurisprudence may be 
defined to be the science or doctrine of rights, or of jus- 
tice or right ; and may be regarded as theoretical or prac- 
tical, accordingly as we have in view the abstract theory 
of rights, or the doctrine of rights as actually realized in 
the community by means of the law, or in other words, 
juridical rights. 

With regard to the former, perhaps the best illustration 
of its scope and methods in recent English literature is 
presented by the political works of Mr. Herbert Spencer, 
and especially the " Social Statics " and " Justice " ; both 
of which — the former preferably, and the latter with equal 
propriety — might have been entitled, " Jurisprudence." 
Of the latter, or practical jurisprudence, the best models 
are presented by the works of the classical jurists of the 
Roman Law, and those of the modern civilians, and espec- 
ially Savigny ; and also by the works of Grotius, and 
other writers on the Law of Nations and of Nature. ^ 

This view of the nature of jurisprudence, though repu- 
diated by the modern English jurists, and consequently, 
since the time of Austin, somewhat obsolete with us, is 
by no means a novel one ; it is, in fact, the orthodox view 
of the subject, in which jurists generally, from the time 
of Aristotle, have, with the exception of Austin and his 

ijn this connection the following observations of Leibnitz on the 
Bouan lawyers will be found interesting: 

"I have often said,— observes that great jurist and philosopher, — 
that, after the writings of the geometricians, there exists nothing which 
in point of strength, subtlety and depth, can be compared to the works 
of the Eoman lawyers ; and, as it would be scarcely possible from in- 
trinsic evidence to distinguish a demonstration of Euclid's frnm one of 
Archimedes or ApoUonius, (the style of each of them appearing no less 
uniform than if reason herself were speaking through her organs,) so 
also the Eoman lawyers all resemble each other like twin brothers ; 
inasmuch, from the style alone of any particular opinion or argument, 
hardly any conjecture could be formed ab.ut its author ; nor are the 
traces of a refined and deeply meditated system of natural jurisprudence 
anywhere to be found more visible or in greater abundance. And even 
in those cases where its principles are departed from, in compliance 
with the language consecrated by technical forms, or in consequence of 
new statutes or of ancient traditions, the conclusions which the assumed 
hypothesis renders it necessary to incorporate with the external dictates 
of right reason are deduced with a soundness of logic and with an in- 
genuity that excites admiration. Norare these deviations from the law 
of nature so frequent as is commonly supposed." Cited by Dugild 
Stewart, Philosophy of the Human Mind, '2, 3, 3. 
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followers, substantially concurred. This, for the present, 
will sufficiently appear by reference to the definitions in 
the Institutions and Pandects of Justinian, given in the 
note, from which the definitions in the text are taken. 
Of the introductory parts of these works, the modern 
English jurists, from Austin down, are wont to speak 
with contemptuous severity ; but, in fact, they may 
be taken as the best expression extant, — in brief space, — 
of the true nature and general principles of the law ; and 
as such they have been generally accepted by continental 
jurists, and, until lately, by the jurists of our own law.^ 

§ 2. Thus defined, jurisprudence, as has been in- 
timated, may be regarded as treating of, (1) the Theory 
of the State, (2) the Theory of Private Rights, and (3) 
the Theory of the Law. 

The several problems thus presented by jurisprudence 
have given rise to many conflicting theories ; and these — 
bearing as they do upon the most vital questions of prac- 
tical politics, and imperatively demanding, in the opin- 
ions of their advocates, a realization in practice — have 
naturally aroused the strongest passions and prejudices 
of mankind. But, fortunately, or unfortunately, there is 
one country in which for a while all conflict seems to have 
ceased, namely, England; where of late years one theory 
has become so predominant — at least among theorists — 
as practically to exclude all others, and to be regarded, 
like the Copernican theory of the universe, or the doc- 
trine of evolution, as no longer within the pale of legiti- 
mate discussion. 

This theory, briefly stated, is that the power, or right 
of the State over its subjects is, from its essential nature, 
necessarily unlimited or absolute ; that the law is but an 
expression, and rights and obligations but the creatures, 
of the sovereign will ; and, consequently, that in that will 
alone is to be found the standard of the just and of the un- 
just. From this it follows, and the theory, in fact, asserts, 
that the notions of natural right or justice and of natural 

'■" Justitia, (i. e. the virtue,) est constans etperpetua rohintasjus siium 
cuique tribuendi." Hence abstract, or, as it is called by Aristotle, polit- 
ical jastice, consists in rendering to every man his i\ght (.J us smimmiique 
tribuere ). 

Jurisprudentia est * * * justi atque injusti scientia ; and hence, it 
is said : Prmcepta juris stmt honeste vivere, alterum non laedere, suum 
cuique tribuere. 

Jurisprudence, or rather jus, (the law) is also defined by Celsus, as 
" the art of the good and equal " (ars boni et lequi) ; and he asserts — 
and, as I will endeavor to show, truly — that it is " a true, and not a 
pretended philosophy." 



rights are mere delusions ; of which to speak seriously (to 
use an illustration of Sir Henry Maine) is as though one 
were to assert the Ptolemaic theory of the heavens, or to 
pretend to listen to the music of the spheres. 

Of this doctrine, as originally conceived by Bentham, 
and as subsequently developed into a complete and coher- 
ent system by Austin, and of the modifications it has re- 
ceived at the hands of later writers, I propose to give a 
brief history, and, at the same time, to subject it to a crit- 
ical examination. But there are several other theories, 
one directly opposed to this, and the others intimately 
connected with it, which, in order that the questions in- 
volved may be distinctly presented, must also be consid- 
ered. 

§ 3. Of these, the first to be mentioned is involved 
in the popular conception of rights ; which, as usually 
happens in such matters, has been adopted by the law- 
yers, and thus become an integral part of the common 
law. 

According to this doctrine, — of which the modern 
English theory is on every point the direct negation, — 
rights, or at least certain rights, exist naturally, and are, 
therefore, not the creatures but the cause of the existence 
of government; which, in fact, owes its origin to the 
necessity of securing their observance, and in advanced 
societies can exist only upon the condition of substantially 
securing them. Hence the necessity of establishing jus- 
tice, or securing the observance of rights, as it is the 
cause (or raison d'Stre) and the condition of government, 
is also the measure of its power. That this is the doctrine 
of our law will not perhaps be generally conceded, but 
that it is so will sufficiently appear in the progress of our 
investigations. 

§ 4. In the construction of their theory Bentham 
and Austin availed themselves largely of the reasoning of 
Hobbes ; and hence the theory of the former is commonly 
regarded as in substance a development of that of the 
latter; but, in fact, the two theories differ radically on the 
most essential points. 

The points in which they agree are in the psychologi- 
cal theory that men are not susceptible of any other than 
self-regarding motives, and in the doctrine of absolute 
sovereignty ; but, with regard to the nature of rights, and 
of the law, they differ entirely, — Hobbes, on these points, 
as will be seen, agreeing substantially with the Common 
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Law doctrine, and Bentham and Austin inventing a the- 
ory altogether new. It will be necessary, therefore, on 
this account, as well as on account of its intrinsic interest, 
to examine at length the philosophy of Hobbes. 

§ 5. The theory of the State asserted by Hobbes 
and Austin, and now generally prevailing in England, 
though in the peculiar form it there assumes not else- 
where accepted, is, in its fundamental character, identical 
with the modern doctrine of sovereignty as commonly 
held on the continent. The difference between the two 
is that the English theory rests upon an attempted dem- 
onstration, and has been logically developed to its ulti- 
mate consequences, and thus become a coherent system. 
But this is not the case with the more general doctrine 
of sovereignty, which, as commonly held, is scarcely 
more than a vague opinion, assumed without any attempt 
to demonstrate it, and without a clear perception of the 
consequences logically deducible from it. 

But it is in this form that political theories are most 
formidable ; for when a theory is logically developed its 
weak points are made apparent, and often the very at- 
tempt to demonstrate it will, by way of reductio ad ab- 
surdum, show its falsity. But a mere opinion until thus 
tested may, and generally does, vary in meaning, accord- 
ing to the varying temper of the mind and the exigencies 
of argument, and thus becomes an instrument by which 
the most opposite conclusions may be proved, — as, for ex- 
ample, is notably illustrated by the different uses made of 
the doctrine of a social contract by Hobbes, Locke and 
Rousseau, respectively. It will be necessary, therefore, 
before entering upon the consideration of the English the- 
ory of the State, to make a few observations upon the doc- 
trine of sovereignty, with the view of justifying the as- 
sertion that as commonly held it is a mere unverified 
opinion, which cannot be sustained otherwise than on the 
reasoning of Hobbes, Austin and other English writers ; 
and which, therefore, if sustained, must take the form in 
which it is asserted by the English jurists, and be regard- 
ed merely as an undeveloped form of their theory. 

The term, sovereign, means simply, superior. ^ In a 
political sense, it denotes merely the monarch, or other 
supreme officer, or organization in the state; and its 
correlative, sovereignty, the power vested in the sover- 

iLow Latin, Superamis, formed with suffix, amis from Latin siiner 
" at)ove." Skeat. 



11 

eign, whether consisting of one or many. Both terms are 
strictly comparative, and there is nothing in their origi- 
nal meaning to imply that the sovereign or supreme 
power in the state is absolute or unlimited. 

Originally the terms were applied to the form of sover- 
eignty at one time almost universally prevailing in Eu- 
rope, which was that of a monarch or single sovereign ; 
but with the development of improved forms of political 
organization, their application has been extended to other 
forms of government, and the term sovereignty has thus 
come to denote the supreme political power of a state 
wherever vested. But obviously, in its original applica- 
tion to a single sovereign, it denoted a single thing, or 
unit, namely, the power of a single man, which was neces- 
sarily indivisible ; and this notion it has carried with it in 
its new application to a multiplex sovereign. Hence, 
sovereignty, whether vested in a single monarch, or in 
several different officers, or classes of officers, or in differ- 
ent departments, or, even, as in federal governments, in 
different states, is habitually conceived to be asingle indi- 
visible power ; and thus a problem of great difficulty pre- 
sents itself, to the great bewilderment of political theo- 
rists, namely, the problem of determining where, in each 
particular case, the sovereignty is vested, — a task similar 
to that of locating an ignis-fatuus or will o'-the-wisp, and 
which in fact, as we shall see, admits of as many varying 
solutions as the fancy may dictate. But however the 
problem is solved, or wherever the sovereignty be re- 
garded as located, it is generally agreed that it is in its 
nature unlimited and absolute, as well as indivisible. " In 
all forms of government," says Blackstone, — in a passage 
often quoted, and which voices an opinion almost univer- 
sal, — " there is, and must be, * * * a supreme, irre- 
sistible, absolute, uncontrollable authority, in which the 
jura summi imperii, or the right of sovereignty, exists. "^ 

The genesis of this theory is readily accounted for by 
the historical events out of which it grew. In the strug- 
gle between the kingly power and that of the feudal 
lords, in the Middle Ages, the former naturally came to 
be regarded as the last refuge of personal security, and 
the only hope of organized social life ; and out of this 
arose an almost universal sentiment in its favor, which 
found its expression in the modern doctrine of sover- 
eignty ; and this doctrine, either in its original form, as 

11 Com. 48-i). 
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applied to a single monarch, or, in a secondary sense, as 
applied to other forms of government, has come to be so 
generally received in the political philosophy of Europe, 
that the term itself, in popular use, carries with it the 
connotation of being an absolute, despotic pov^er, or right. 
And this notion, intensified by the events of the great 
English Civil War, and of the French Revolution, con- 
tinues to prevail in Europe, and especially in England, 
and also to a considerable extent in this country. 

Thus, the term sovereignty has come to be, what is 
called, a question-begging term. For, as commonly used, 
it assumes the theory connoted by it ; and argument in 
support of it becomes superfluous, and against it impossi- 
ble. For, when an opinion rests upon the false sense of 
a term, it will not be affected by the refutation of any 
reasoning that may be urged in its support, but will sur- 
vive, though every conceivable argument in its favor be 
shown to be untenable, — in this respect, the opposite 
seeming to take place from what occurs, under analogous 
circumstances, in the vegetable kingdom ; where, if the 
roots of a plant be destroyed, it will die ; but an opinion 
rooted in a general prejudice, though the reasoning upon 
■which it rests be refuted, will seem for a while to seek, 
and apparently to find new roots, and a renewed life. 

It may however be safely assumed, that, if there are any 
arguments in favor of the doctrine of absolute sover- 
eignty, they have not escaped the unrivalled acuteness 
and penetration of Hobbes and Austin ; and that it must 
therefore stand or fall with the reasoning adduced by 
them in support of it. 



CHAPTER II. 

STATEMENT OF HOBBES' THEORY. 

§ 1. All men are more or less blinded by preju- 
dice and passion ; and impartiality or indifference to the 
result of our reasoning is the rarest of all logical quali- 
fications. On this account allowance must always be 
made, as in astronomy, for the "personal equation;" 
which is much more readily done in the case of the as- 
tronomer, whose mind is generally indifferent to the re- 
sult, and the personal error therefore regular, than in 
the science of human nature, where nearly every prob- 
lem excites the prejudices and passions of the mind and 
heart ; and where, in general, the theory is first formed, 
and the reasoning to support it afterward sought, and 
the wish is often the father to the thought. 

]n the case of Hobbes, this correction is readily made. 
He lived during the struggle between the King and Par- 
liament in England, and was profoundly impressed, both 
by experience and observation, with the misery occasioned 
by civil war. And this impression was probably exaggerated 
by congenital disposition ; for it is related of him that he 
was brought prematurely into the world through his 
mother's fright at rumors of the coming of the Spanish 
Armada. From this, and the associations of his life, he 
was naturally led to espouse the royal cause, and it 
cannot be doubted that his theory was thus largely 
influenced. His works were composed at an advanced 
age, long after his political views had been formed, and, 
from the circumstances under which they were written, 
as well as from internal evidence, are obviously to be re- 
garded rather as a political polemic in support of a pre- 
conceived conclusion, than as an impartial investigation 
of the political problem. Hence, while all the resources 
of his powerful and methodical genius are brought to 
the support of his thesis, there is much in his works that 
it would be difficult to believe represented his convic- 
tions, were we not familiar in our own times with the 
force of political prejudice. 

But the task of making proper allowance for these 
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. misleading influences is, in the case of men of Hobbes' 
logical turn of mind, immensely simplified by their gen- 
eral accuracy of thought and expression, which facilitates 
the detection of error. And it also usually happens, and 
notably so in the case of Hobbes, that writers of this 
character, in the more abstract parts of their work, 
where prejudice has less place to operate, themselves fur- 
nish us with the means of correcting their errors. Hence, 
the value of a philosophical work is not to be estimated 
by its success or failure in establishing completely the 
main thesis to which it is devoted, for in this respect 
nearly all have failed; but by the partial, and often un- 
dervalued results obtained, and chiefly by the more or 
less logical character of the method of reasoning observed. 
The main excellence of thought is clearness and pre- 
cision; to be intelligently and clearly right is the great-, 
est achievement, but it is no mean achievement to be 
logical, even in error ; and, in fact, such errors have 
been the means by which philosophy has advanced. 
Thus it happens that incomparably the most valuable 
contributions to political philosophy in modern tin)es are 
the works of Hobbes and Austin. For, though their con- 
clusions are often false and paradoxical, they have at 
least taught, by actual example, the true method appli- 
cable to the science of jurisprudence, and the only 
method that can be looked to for anyfurther progress in it.^ 
§ 2. The theory of Hobbes may be stated in the 
follovfing propositions, which are classified accordingly 
as they relate to the theory of the state, of rights, or of 
the law.^ 

Of the State. 

The fundamental assumptions of Hobbes' philosophy 
are the denial of moral distinctions, as naturally existing, 
and of the possibility of any motive of human conduct 

1 "'Wlien Leibnitz, in the beginning of the eigliteentli century, re- 
viewed tiie moral writers of luodern times," says Maclciutosh in liis 
dissertation on the Progress of Ethical Philosophy, "his penetrating 
eye saw only two who were capable of reducing morals and jurispru- 
dence to a science. So great an enterprise might have been executed 
by the deep, searching genius of Hobbes, if ho had not set out from evil 
principles ; or by the judgment and learning of the incomparable 
Grotius, if his powers had not been scattered over many subjects, and 
his mind distracted by the cares of an agitated life." 

^Our citations are to the Leviathan, in the edition of Mr. Morley, pub- 
lished by George Eoutledge & Sons, London, Glasgow, and New York, 
1887. 
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other than a regard to self-interest. ^ From the conflict 
thus necessarily arising between the desires of men, i. e , 
upon the assumed hypothesis of an absence of all moral 
restraint, they become enemies ; and, in the absence of 
government, there results a state of never-ending war of 
every man against every man, in which condition '' the 
notions of right and wrong, just and unjust, have no 
place. * * * Force and fraud are, in war, the car- 
dinal virtues."^ 

But, from this condition, means of escape are pre- 
sented, consisting partly in the passions, such as fear of 
death, desire of commodious living, etc., and partly in 
the reason, which suggests certain articles of agreement 
called " the laws of nature," but which are improperly so 
called, being, in fact, merely dictates of reason.^ " The 
first and fundamental law of nature " is that men ought 
to endeavor to secure peace ; and from this " is derived 
the second law, that a man be willing, when others are so 
too, * * * to lay down his right to all things, and be 
contented with so much liberty against other men as he 
would allow other men against himself."'' And from 
this law a third follows, that men perform their cove- 
nants ; for otherwise the condition of war will still con- 
tinue.^ In this (the third) law, " consisteth the fountain 
and original of justice " ; which is defined to be the 
" keeping of covenants " ; and injustice, to be " the not per- 
formance of covenant." But Hobbes here falls into an 
inconsistency, — adding that " whatsoever is not unjust 
is just." Hence, — as we shall see is asserted Infra, — 
where there is no covenant there can be no breach, and 
therefore everything is just; which is inconsistent with 
the definition that justice is the " keeping of covenant."® 

But, in the absence of government, covenants are in- 
valid, because there is no security for their performance, 
" and therefore he who performeth first does but betray 
himself to his enemy ; contrary to the right, he can never 
abandon, of defending his life and means of living."' 

Hence " before the names of just and unjust can have 
place, there must be some coercive power to compel men 
equally to the performance of their covenants, by the ter- 
ror of some punishment, greater than the benefit they ex- 
pect by the breach of their covenant;" in the absence of 
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which "all men liave a right to all things," and "nothing 
is unjust,"! jjy(. u every man will and may lawfully rely 
on his own strength and art for caution against all other 
men."^ 

The only way to erect such a coercive power, and thus 
to escape from the natural condition of war, is for men 
'' to confer all their power and strength upon one man, or 
upon one assembly of men, that may reduce all their 
wills, by plurality of voices, into one will * * * 
This is more than consent or concord ; it is a real unity 
of them all, in one and the same person, made by cove- 
nant of every man with every man ; * * * This 
done, the multitude, so united in one person, is called a 
commonwealth ; in Latin, civitas. This is the generation 
of that great "Leviathan," or, rather, to speak more rev- 
erently, of that " mortal God," to which we owe, under 
the immortal God, our peace and defence."^ 

The sovereign is created not by covenant between him- 
self and the people, but by covenant of the people only, 
" one to another," and consequently there can be no 
bi'each of covenant on the part of the sovereign.* A cove 
nant between the sovereign and the people may indeed 
exist, but it is inoperative, " for want of a superior power 
to enforce it."^ 

All men are equally bound by this covenant of society : 
he who consents, by his covenant; and he who does not, 
because, unless his consent be assumed, he is " left in 
the condition of war he was before, wherein he (may), 
without injustice, be destroyed."^ 

The sovereign power is, necessarily, indivisible. "For 
powers divided mutually destroy each other."' And the 
disposal of the succession is also necessarily in the exist- 
ing sovereign. For, if not, then on his death "is the 
commonwealth dissolved, and the right is in him that 
can get it."^ 

Of the Nature of Hights. 

"Right consisteth in the liberty to do or forbear;" 
" for nothing is signified by the word ' right ' than that 
liberty which every man has to use his natural faculties 
according to right reason."^ 

IM, 72. 
2Id. 82. 
"Id. 84. 
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" The right of nature," or "jus naturale," consists "in 
the liberty each man hath to use his own power as he will 
himself for the preservation of his own nature * * * 
and consequently of doing anj'thing which, in his own 
judgment and reason, he shall conceive to be the aptest 
means thereunto." Hence, " every man hath a right to 
everything, even to another's body."' 

In a state of political society, this natural right is lim- 
ited by the law or expressed will of the sovereign, and 
" the liberty of the subject lieth, therefore, only in those 
things which, in regulating their actions, the sovereign 
hath pretermitted, such as the liberty to buy and sell, and 
otherwise contract, etc.";^ but, "in all kinds of actions 
by the law pretermitted, men have the liberty," (or rights 
"of doing what their own reason shall suggest for the 
most profitable to themselves."^ Hence, "Right," (i. e., 
rights in the aggregate) " is that liberty which the law 
leaveth us."* 

Of the Nature of the Law. 

There is some inconsistency, or at least apparent incon- 
sistency, in the views of Hobbes as to the nature of the 
law, arising from the ambiguity of that term ; which is 
sometimes used to denote a statute, or aggregate of stat- 
utes (Zecc), and sometimes to 'denote the law, (or Jus). 
The two views will, therefore, require a separate state- 
ment. 

The first is thus expressed : 

"The civil law is, to every subject, those rules which 
the commonwealth has commanded him, by words, writ- 
ing, or other sufficient signs of the will, to make use of 
for the distinction of right and wrong ; that is to say, of 
what is contrary, and what is not, contrary to the rule."^ 

Here the term law is obviously used in the sense of lex, 
which Hobbes expressly opposes to the term ;ms. " For," 
as he says, " right is liberty, namely, that liberty which 
the civil law leaves us; but civil law is an obligation, 
and takes from us the liberty which he law of nature 
gives us. Nature gave a right to every man to secure 
himself by his own strength, and to invade a suspected 
neighbor by way of prevention ; but the civil law takes 

lid. 65, 66. ■'De Corpore Politico, B. 2, Oh. 10, Sec. 6. 
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away that liberty in all cases where the protection of 
the law may be safely stayed ; for insomuch lex and jus 
are as different as obligation and liberty."^ Or, as ex- 
pressed in another work : " The names jus and lex, that 
is right and law, are often confounded ; yet scarcely are 
there two words of more contrary effect ; for right is that 
liberty which the law leaveth us, and law is that restraint 
by which we mutually agree to abridge one another's 
liberty."^ 

According to this view, it would follow that the courts 
would have to be regarded as dealing principally with 
matters outside of the law ; for the principal function of 
courts of civil jurisdiction is to enforce rights ; and the 
principles by which the courts are governed in doing so 
constitute a part, and indeed the principal part, of what 
the Romans called jus, and what we, — but, in Hobbes' 
view, improperly, — call the law; w^hich includes not 
only jus, or right, in the strict sense, but also lex. But, 
according to another and more deliberate view of Hobbes, 
the law of nature, which is but another name for natural 
right, or justice, is part of the civil law of every state ; 
and it is the function of the judge to administer it as 
he would any other part of the law. Thus regarded, 
therefore, the law is no longer opposed to, but includes 
jus or right. Here, it is obvious, the term civil law 
is used in the sense of the Latin jus, or in the sense of 
droit, recTit, derecho, &c., in other languages ; or, in 
other words, it would seem that Hobbes himself falls into 
the usage which he has elsewhere reprobated. And this 
he in fact does, though, as we shall see, he attempts to 
reconcile the inconsistency of the two propositions. 

On this point, more on account of the intrinsic interest, 
and value of his views on the nature of the law, than on 
account of the argument, which will be found to be man- 
ifestly untenable, I quote, somewhat at more length than 
usual, his own language : 

" The law of nature and the civil law contain each 
other, and are of equal extent. For the laws of nature, 
which consist of equity, justice, gratitude, and other 
moral virtues on tliese depending, in the condition of 
mere nature, as I have said before, * * * are not 
properly laws, but qualities tliat dispose men to peace and 
obedience. When a commonwealth is once settled, then 

lid. 134. 
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are they actually laws, and not before, as being then the 
commands of the commonwealth, and, therefore, also civil 
laws. For, it is the sovereign power that obliges men to 
obey ; for, in the differences of private men, to declare 
what is equity, what is justice, and what is moral virtue, 
and to make them binding, there is need of the ordinances 
of sovereign power and punishment, to be ordained for 
such as shall break them ; which ordinances are, there- 
fore, a fart of the civil law." 

" The law of nature, therefore, is a part of the civil law 
in all commonwealths of the world. Reciprocally also, 
the civil law is a part of the dictates of nature. For jus- 
tice, — that is to say performance of covenant, and giving 
to every man his own, — is a dictate of nature. But every 
subject in a commonwealth hath covenanted to obey the 
civil law." "Civil and natural laws are, therefore, not 
different kinds, but different parts of law ; whereof one 
part, being written, is called civil ; the other, unwritten, 
natural. 1 

" A law that obliges all the subjects * * * that is 
not written, or otherwise published in such places as they 
may take notice of, * * * is a law of nature. * * 
* The laws of nature need not any publishing or procla- 
mation." But, " the law of nature excepted ; it belongeth 
to the essence of all other laws, to be made known to 
every man that shall be obliged to obey them * * • 
For the will of another cannot be understood, but by his 
own word or act, or by conjecture taken from his scope 
and purpose, which, in the person of the commonwealth, 
is to be sitpposed always consonant to equity and reason. "^ 

" The interpretation of the law of nature is the sen- 
tence of the judge constituted by the sovereign authority 
to hear and determine such controversies as depend there- 
on, and consisteth in the application of the law to the 
present case. For, in the act of judicature the judge 
doth no more but consider whether the demand of the 
party be consonant to natural reason and equity ; and 
the sentence he giveth is, therefore, the interpretation of 
the law of nature ; which interpretation is authentic, be- 
cause he giveth it by authority of the sovereign, whereby 
it becomes the sovereign's sentence, which is law for that 
time for the parties pleading."'* 

lid. 124. 
2Id- 126. 
-'Id. 128. 
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"But, because there is no judge, subordinate nor sov- 
ereign, but may err in a judgment of equity, if, "afterwards, 
in another like case, he finds it more consonant to equity to 
give a contrary sentence, he is obliged to do it. No man's 
error becomes his own law, nor obliges him to persist in 
it. Neither, for the same reason, becomes it a law to 
other judges, though sworn to follow it. For, though a 
wrong sentence given by authority of the sovereign, if 
he know and allow it, in such laws as are mutable, be a 
constitution of a new law in cases in which every little 
circumstance is the same, yet in laws immutable, such as 
are the laws of nature, they are not laws to the same, or 
other judges, in like cases forever after. Princes succeed 
one another ; and one judge passeth, another cometh ; 
nay, heaven and earth shall pass ; but not one tittle of the 
law of nature shall pass, for it is the eternal law of God. 
Therefore, all the sentences of precedent judges that have 
ever been cannot, all together, make a law contrary to 
natural equity; nor any example of former judges can 
warrant an unreasonable sentence, or discharge the pres- 
ent judge of studying what Is equity, in the case he is to 
judge, from the principles of his own natural reason.'" 

lid. 128, 129 



CHAPTER III. 

REVIEW OF HOBBES' THEORY. 

§ 3. The several points of Hobbes' argument, on the 
theory of the State, are summed up in the following prop- 
ositions : 

(1) " That the condition of mere nature, that is to 
say of absolute liberty, such as is theirs that neither are 
sovereigns nor subjects, is anarchy and the condition of 
war." 

(2) " That the precepts by which men are guided to 
avoid that condition are the laws of nature." 

(3) " That a commonwealth without sovereign power 
is but a word without substance, and cannot stand ; " and, 

(4) " That subjects owe to sovereigns simple obedi- 
ence."^ 

To these propositions, taken in their ordinary and 
proper sense, but little objection can be made ; but they 
are not the conclusions which Hobbes set out to prove, 
and which he would have us believe. They present, 
therefore, as will be seen, a clear case of irrelevant con- 
cl usion, or ignoratio elenchi. 

Thus, the first proposition, slightly qualified, may be 
taken as substantially correct, but it cannot be accepted 
as a necessary consequence from principles of human na- 
ture ; nor can the argument upon which it is rested by 
Hobbes, namely, that man is incapable of any other mo- 
tive than a regard to his own interest, be admitted. For 
a regard to thejust claims, andeventhe welfare of others, 
or, in other words, justice and benevolence, or love, 
though less strong, are as clearly principles of human 
nature as selfishness. All that can be admitted on this 
point is, that with men in general the last is the predom- 
inating motive, and, with a great many, overrides all 

'Lev. 162. To the last clause, i. e., that "subjects owe to sovereigns 
simple obedience," is added, in the original, the qualification, "in all 
things wherein their obedience is not repugnant to the laws of God " ; but 
I have omitted this, as being one of the cases to which I have referred, 
where Hobbes says what he obviously does not mean. For the pas- 
sage is Immediately followed by an argument to show that there are no 
cases in which the law of God justifles disobedience to the sovereign. 
(Id. 166,167.) 
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others. Hence, taking men as we know them, the want 
of government must result in a state of conflict, which 
may very fairly be described as a state of actual, or ever 
impending war ; and historically this conclusion, though 
in degrees varying with the grade of civilization, is fully 
verified. The proposition may therefore be assumed, not 
as necessarily true, but as an empirical generalization 
from past experience ; and in this form it is a sufficient 
support for what Hobbes calls his first and second laws 
of nature ; namely, that men should seek peace, and to 
that end subject themselves to government ; propositions 
indeed that few dispute. 

The third proposition, properly construed, is also obvi- 
ously true, and is indeed involved in the preceding. For 
sovereign power, in its proper sense, is but the power of 
the government, whether it be greater or less ; and the 
latter, therefore, cannot exist without the former. But 
this is far from being all of Hobbes' meaning. For, in 
his view, sovereign power is unlimited or absolute, and is - 
also indivisible ; and these are, therefore, the conclusions 
intended. 

With regard to the first of these, it is sufficiently man- 
ifest that the power of government must be great ; and 
we may even say with our author, Non est super terrain 
potestas qum comparetur ei ; but that it is, or should be, 
either unlimited or irresponsible, or that it should be any 
greater, within the limits of our power to restrict it, than 
necessary for the efficient performance of its functions, 
does not follow from the premises ; nor is there anything 
in the argument tending to establish such a conclusion. 

With regard to the proposition that the sovereign power 
is indivisible, this necessarily follows, if it be admitted 
that it is unlimited. For, as is well argued by Hobbes, 
every division of the sovereignty necessarily impairs or 
diminishes it, or, in other words, limits \i. For, leaving 
out of view the convenient fiction which regards the sov- 
ereign as one person, or, in other words, as a corporation 
or body politic, it is obvious that in complex or constitu- 
tional governments the power of every officer or depart- 
ment of the government is limited by that of others ; and 
hence the notion of the divisibility of the sovereign power 
is inconsistent with the proposition that it is absolute. But 
this should be taken as a reductio ad absurdum, rather 
than as proof of the doctrine of absolute sovereignty. 
For, in fact, history abounds with examples of the actual 
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division of the sovereign power ; as, for instance, in tiie 
past, the English and the Roman constitutions ; and, in 
the present, our own constitutions, state and federal. 

With regard to the fourth and last proposition, namely, 
that subjects owe to sovereigns simple obedience, this, if 
it be construed according to Hobbes' own definitions, may 
be readily admitted. For, according to the argument 
urged in support of it, duty is but the fear of evil conse- 
quences to be inflicted by the sovereign for disobedience, 
and it must therefore be admitted that, precisely to the 
extent there is ground for such fear, the duty, ex vi termini, 
must exist. Nor is anything added to the proposition by 
the supposition of a covenant upon the part of tiie sub- 
ject ; for covenants themselves are binding only so far as 
evil consequences to the individual are to be apprehended 
from their violation ; and " justice, that is to say, not 
keeping of covenants, is" itself but " a rule of reason by 
which we are forbidden to do anything destructive to our 
life." 

Bu-t here Hobbes is inconsistent; for obviously he in- 
tends us to understand the proposition as asserting the 
existence of such duty upon the subject, in the sense in 
which men commonly use the term. But thus construed 
the proposition cannot, under his theory, be admitted ; 
for one of his fundamental postulates is that there is no 
such thing as duty in this sense. Hence, here, the prin- 
cipal object of Hobbes fails, — which was to inculcate, as 
it were, a religious reverence for '' that Mortal God," Le- 
viathan, " to which we owe * * * our peace and de- 
fense.'' For his conclusion, construed according to his 
own theory, and rendered into plain language, is merely 
that men will generally find it to their interest to obey the 
Sovereign. Hence, according to his theory, the condition 
of man is not essentially altered by the institution of gov- 
ernment. No man is under any obligation to obey the 
government any further than his own interest, as under- 
stood by him, may demand ; but every man still " has a 
right to everything ; even to one another's body," so far 
as the right can be exercised with impunity. He may 
rightly defraud and rob Tiis neighbor, and secretly disobey 
Leviathan, himself, provided he may think it conducive to 
his interest to do so ; for his right " of doing everything, 
which in his own judgment and reason he shall conceive 
to be the aptest means thereto," is modified merely by the 
fear of hurt from Leviathan. Hence, on Hobbes' theory, 
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the natural state of war would still continue, modified 
merely by fear of the sovereign ; from which would re- 
sult merely a change of the weapons commonly used, 
namely, from open force to cunning, and secret fraud. 

It is, therefore, obvious that Hobbes' argument is in- 
conclusive, and with this we might dismiss it; but there 
is a certain element of error underlying the whole sub- 
ject, consisting in the ambiguity of the term power or sov- 
ereign jtower, which, as we shall see, has misled Austin 
and later English writers, and from which Hobbes him- 
self has not altogether escaped ; and which must there- 
fore be explained. 

The term 210'wer, in its strict and proper sense, denotes 
might, or actual power. It ia also commonly used to de- 
note rightful power or right, or, in other words, the power 
which, according to right, one ought to have; as when 
we say that the owner of property has the power to dis- 
pose of it, or that the child is subject to the power of the 
parent. In this sense Puffendorf uses the term when he 
says, "power is that by which a man is enabled to do a 
thing lawfully " ;i and Rutherford, when he says, " Civil 
power is in its nature a limited power" ;^ or when he 
says, " Eight and moral power are expressions of like im- 
port" ;^ and Leibnitz, when he says that right is moral 
power, and obligation, moral necessity."* 

Hence, the proposition that the power of the sovereign 
is unlimited, may mean either that it has unlimited actual 
power, which is, in effect, to say that its power is unsus- 
ceptible of actual limitation, (for otherwise the proposi- 
tion would not be universally true,) or that it has an un- 
limited right to dispose of the lives and fortunes of its 
subjects. 

Hobbes, in the original statement of the problem to be 
investigated, does not fall into the error of confounding 
these two meanings of the term. For the problem as 
stated by him is to determine " what are the ' rights' and 
'just' power, or authority of a sovereign."^ And this 
obviously is the only sense in which the question is worthy 
of consideration. For, whether the actual power of gov- 

iBk. 1, Ch. I.Sec. 19. 

= 2 Inst, of Nat. Law, 393. 

sinst. of Nat. Law, B. 1, C. 1, Sec. 3. 

^" Est autem jus qvsedam potentia moralis, et obligatio, necessitas mo- 
ralis. Moralem autem intelUgo, quss apud vinim bonum sequipollet naturali ; 
nam utprasalarejurisconsultus Bomamis ait, quss contra bonos mores stmt 
ea necfacere nee posse credendum est." Opera 4, 3, 294. 

SLev., Introduction. 
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ernmentis limited or unlimited is purely a historical ques- 
tion, which can be answered only in one way, namely, by 
saying that, in fact, it always has been, in various degrees, 
limited. Hobbes' proposition is, therefore, to be under- 
stood as asserting the unlimited and irresponsible right 
or just power of the sovereign over its subjects ; and it 
becomes essential, therefore, in order to understand its 
significance, to bear in mind what he means by the terms 
right unAjust. For these, as we have seen, are used by 
him in a sense different from that in which they are com- 
monly understood, and the proposition in fact means some- 
thing quite other than what it appears to express. 

As used by Hobbes, the term right signifies merely the 
absence of restraint imposed by law. The proposition, 
therefore, merely asserts that the liberty or power of a 
sovereign is not limited by law, regarded as the expressed 
will of the sovereign, (or lex); which is but to assert the 
truism equally applicable to the sovereign and to others, 
that a man's liberty or power is not limited by his own 
will. 

The same result also follows if we consider the term 
just, as used in the phrase, "just authority." "The 
definition of justice," he says, "is no other than the not 
performance of contract, and whatsoever is not unjust is 
just." The authority of the sovereign is not unjust, be- 
cause it is not limited by covenant ; and, therefore, it is 
just. The whole proposition, therefore, simply means that 
the sovereign power is not limited, either by positive 
enactment, or by contract; for, as we have seen, accord- 
ing to Hobbes' theory, the- covenant by which the sov- 
ereign is created is exclusively between subjects, and 
the sovereign is not a party to it; and, if the sovereign 
make a covenant with a subject, it is void, for want of a 
superior power to enforce it. 

But in the last proposition Hobbes forgets the reasoning 
upon which the proposition, that covenants between parties 
in a state of nature are void, was established by him; for the 
argumentismerely that noman in a state of nature is bound 
by his covenant because he has no guaranty of perform- 
ance by the other party. But this can have no applica- 
tion to the sovereign who has, in his own power, full 
guaranty of the performance of contracts made with his 
subjects. 

When, therefore, Hobbes speaks of the right of the 
sovereign, he means something quite diflferent from what 
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is usually meant by the term ; and, having due regard to 
the propriety of language, it is clear that the so-called 
right of the sovereign is not, in fact, a right, but a mere 
unbridled power. 

From what has been said, the fundamental defect of 
Hobbes' theory is clearly apparent. It rests upon the 
negative assumption — the old thesis of the sophists — 
that, independently of human institution, there are no 
such things as moral distinctions, no right and wrong, 
no just and unjust, no rights or obligations ; and this 
v^fill be found to be the common fundamental assumption 
of Bentham and Austin, and the later writers of their 
school, and to be, in fact, the foundation upon which the 
modern English theory of the state rests. Whether this 
assumption be true or false, it is, in fact, the fundamen- 
tal problem of political philosophy, and will hereafter be 
fully considered. 

§ 2. One of the most valuable features of Hobbes' 
theory is what may be called his jural method, which 
consists in the view taken of the fundamental problem or 
problems Avhich it is the aim of jurisprudence to solve ; 
or, in other words, of the scope of the science.' 

In Hobbes' view, as we have seen, a right consists in 
liberty to act, and rights in the aggregate, or right, in 
the general liberty which a man has to act freely. 

But the term right contains in its signification another 
element, namely, the quality of rightness; and hence, the 
liberty which constitutes the right is not to be under- 
stood as actual liberty, but as just or rightful, or, as it 
may be more appropi'iately termed, ^wT-aZ liberty. 

In this connection the tevm power is so far synonymous 
with liberty that it may be used indifferently in the defini- 
tion. For these two terms differ merely as the words 
"may" and "can," and therefore combine in their signi- 
fication the same essential ideas, namely, absence of re- 
straint and ability to act; and while each denotes one of 
these notions, it also connotes the other. A right, there- 
fore, may be defined as consisting in the jural liberty or 
power to act, (^facultas agendi') in a particular case or 
class of cases. Rights, therefore, are but particular 
parts or divisions of the general liberty to which a man 
is rightfully entitled, and in the aggregate constitute such 

II have elsewhere attempted to explain the nature and scope of jur- 
isprudence (Bight and Law, Ch. v., Oallaglian & Co., Chicago); and as 
the view tliere taken is substantially that of Hobbes, I here make use 
of it, in an abbreviated form, in explaining his theory. 
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liberty; and the ultimate problem of jurisprudence, re- 
garded as the science of rights, is to determine the extent 
of the rightful or jural liberty of the individual. 

But, obviously, such liberty exists in every case in 
which one may not rightfully be restrained by other in- 
dividuals or by the state ; and as, in general, this liberty 
exists, and as there is always a presumption in its favor, 
the immediate problem is to determine the exceptional 
cases in which it may be rightfully restrained. 

But the rightful power or liberty to restrain the free 
action of another where it exists, like the power or liberty 
to do any other act, is, ex vi termini, a right ; hence, it 
follows that the liberty of the individual is limited, and 
limited only, by the rights of other individuals, or of the 
state. 

It is precisely thus that the problem was conceived by 
Hobbes ; and accordingly, as we have seen, the question 
to which his attention was chiefly directed was to deter- 
mine " what are the rights and just jwwer or authority 
of a sovereign " ; but, as he did not conceive of the exist 
tence of moral distinctions independently of human insti- 
tution, he lacked one essential element for the successful 
solution of the problem. 

Hence, his paradoxical conclusion that in the state of 
nature every man has a right to everything, even to his 
neighbor's person ; which, if propriety of language be re- 
garded, is obviously absurd. For the term, right, as uni- 
versally conceived, implies an exclusive liberty ; and it is, 
therefore, as impossible for two rights to conflict, as for 
two bodies to occupy the same space at the same time. 

Hence, also, he is forced to conclude that in a state of 
nature property could not exist ; though clearly a man is 
born at least with a property in his own person ; and the 
natural right of self-ownership is indisputable. And from 
this, as has been shown, with admirable acuteness and 
penetration by Herbert Spencer, all other rights can be 
logically derived. Naturally, therefore, he altogether 
failed to establish his theory, and in order to make an ap- 
parent solution was compelled to invent a fictitious social 
compact, and a fictitious mortal God. 

Nevertheless, his conception of the fundamental prob- 
lem involved, and of the mode of dealing with it, is pro- 
found, original, and true ; and his failui-e resulted simply 
from the omission of an essential element in the problem ; 
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which, as will be shown, if taken into account, renders it 
susceptible of an easy solution.^ 

§ 3. Hobbes' theory of the law is based upon his 
conception of the nature of rights, and his resulting con- 
ception of the method of jurisprudence, as explained in 
the last section. According to this view, a man's liberty 
or right prior to the institution, of government is un- 
limited, but after the institution of government is limited 
by law. This limitation, however, does not in any way 
alter the essential nature of the right. It still consists in 
the natural liberty which every man has, within the limits 
imposed by the rights of other individuals, or the state, 
to ffovern his own life and actions according to his own 
reason. His liberty is less extended, but within its ex- 
tent it is the same liberty that in a state of nature would 
constitute his natural right. Hence, the rights of a man 
in a state of political society, being merely the remainder 
of his natural right still left to him by the law, are of 
natural origin ; or, in other words, are natural rights. 
Nor can the sovereign himself create a right of any other 
kind, for whatever right he may confer upon a subject 
has its virtue and force from the right conferred upon the 
sovereign by the law of nature, and is, therefore, as much 
a natural right as the right of a man to property, sold or 
given him by another. 

But rights constitute a principal topic of the law, and 
hence, the principles by which rights are determined con- 
stitute part of the law of the land, and as such are ad- 
ministered by the judges. Hence, as asserted by Hobbes, 
" the law of nature " — which is but another name for 
natural right — " is part of the civil law in all common- 
wealths of the world." Thus it will be peixeived Hobbes' 
conclusions are directly the opposite of the two principal 
tenets of the modern English jurists, namely, that in fact 
there are no natural rights, and that the law of nature, 
or natural right, is not part of the law. 

The proposition that the law of nature, or natural right, 
is part of the law of the land, is logically deduced by 
Hobbes from his premises, and presents his deliberate and 
controlling opinion upon the subject. But, as we have 
observed, it is in conflict with the definition of the law, 

iThe method of Hobbes is in fact identical with that of Herbert Spen- 
cer, anii also with that of Kant ; by wliom, indeed Mr. Spencer admits 
that he was anticipated, as Kant himself was by Hobbes ; though the 
conception was undoubtedly original with Mr. Spencer, who was unac- 
quainted with the views of his predecessors. 
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as consisting of the commands of the sovereign; and the 
arguments used by him to reconcile the two positions are 
calculated to obscure his real view. These arguments 
are, substantially, that on the institution of government 
the law of nature becomes part of the civil law, as being 
then the command of the sovereign, who is always to be 
supposed to intend what is consonant with equity and rea- 
son. But, as we have seen, he elsewhere asserts, and with 
great force, that it is not in the power of the sovereign to 
abrogate the laws of nature ; though, of course, he may 
violate them.^ Obviously, therefore, the argument is based 
upon what is called a legal fiction ; which may be de- 
scribed as an assumption recognized to be in fact untrue, 
made for the purpose of apparently reconciling conflict- 
ing positions. 

There is also another argument of the same kind, by 
which our author undertakes to explain the fact that cus- 
tom is part of the law, and which is as follows : 

" When long use obtaineth the authority of a law, it 
is not the length of time that maketh the authority, but 
the will of the Sovereign signified by his silence; for 
silence is sometimes an argument of consent, and it is no 
longer a law than the Sovereign shall consent therein.^ 

But here Hobbes trips in his logic, and is guilty of the 
fallacy of an undistributed middle. His conclusion, ob- 
viously, should be that sometimes custom derives its valid- 
ity from the will of the Sovereign, signified by his si- 
lence; which is obviously the case where the Sovereign, 
knowing of the custom, and deliberately considering it, 
permits it to continue, and not otherwise ; for the maxim, 
" qui tacet consentire videtur," can have no application 
to the silence of a person who knows nothing of the matter. 
But, obviously, this argument also was invented merely 
for the purpose of logically reconciling an obvious fact 
with his definition of the law, as being a command of the 
Sovereign. Otherwise, it was unnecessary ; for custom 
is clearly part of the law on obvious principles of natural 
reason. 

But these peculiar views of Hobbes' do not constitute 
an essential part of his theory of the law ; which, indeed, 
will be better expressed if they be stricken out, — to use 
an expression of the lawyers, — as surplusage. Thus 
amended, his views may be accepted as a true and accu- 
rate description of the law, and as one of the most valu- 
lAnte, page 20. ^ j^ev., 124. 
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able contributions that have been made to jural science ; 
and also as one which, in fact, constitutes a great step 
towards the successful performance of the task to which, 
in the opinion of Leibnitz, he alone, or Grotius, was equal, 
— namely, the task of " reducing morals and jurispru- 
dence to a science." But unfortunately, as we proceed, 
we shall have occasion to verify, in his case, the sad ex- 
pression of Mark Anthony : 

" The evil that men do lives after them, 
The good is oft interred with their bones." 



CHAPTER IV. 

OF THE THEORY OF BENTHAM AND AUSTIN. ^ 

§ 1. Bentham and Austin agree substantially with 
Hobbes in assuming, as a first principle, the proposition 
that men are not susceptible of any other than merely 
self-regarding motives, and also in the conclusion that the 
power of the sovereign is necessarily absolute. Hence, 
their theory on this branch of the subject may be regarded 
as substantially a reproduction of his, and it will be suffi- 
cient for our purpose merely to explain the points of dif- 
ference. 

The first principle of Bentham diiFers in form of ex- 
pression from that of Hobbes, and, perhaps, regarded 
merely as a psychological theory, may be distinguished 
from it, but in its bearing on the theory of the state, its 
effect is the same. Briefly, it is as follows :^ 

" The will cannot be influenced except by motives ; but, 
when we speak of motives we speak of pleasures and 
pains. ***** Nature has placed men under 
the governance of two sovereign masters, pain and pleas- 
ure. * * * The principle of utility subjects every- 
thing to these two motives." 

Utility is defined as " the property or tendency of a 
thing to prevent some evil or to procure some good. Evil 
is pain, or the cause of pain. Good is pleasure, or the 
cause of pleasure." * * * 

" He who adopts the principle of utility esteems virtue 
to be good only on account of the pleasures which result 
from it ; he regards vice as being an evil only on account 
of the pains it produces.'' " Virtue is a sacrifice of a less 
interest to a greater, of a momentary to a durable, of a 
doubtful to a certain interest. Every idea of virtue that 
is not derived from this notion is as obscure in conception 
as it is precarious in motive. * * * Sic prcesentibus 

iThe subject of this chapter has been treated in the work already 
cited, " Kight and Law ' ' ; but, as the matter is essential to the argument 
here, repetition to some extent is unavoidable. 

2The citations, for the sake of brevity, are confined to Benthan's 
" Theory of Legislation," London, Triibner & Co., 1871, etc., and, unless 
otherwise noted, will be found in the first chapter. 
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utare voluptatibus ut futuris non noceas. So use pres- 
ent pleasures as not to lessen those which are to come."' 

Obviously, so far as the argument is concerned, the 
psychological principles of Bentham are identical with 
those of Hobbes, and the observations made as to the 
sufficiency of Hobbes' argument are equally applicable 
here ; that is to say, it is clear, should the principle 
be assumed, that the necessity of government would be 
even more apparent than, in view of the actual consti- 
tution of human nature, it in fact is ; but it would also 
follow that there would be no duty or obligation upon any 
one, any further than he might be impelled by the fear 
of punishment, to observe the will of the government ; or 
upon the part of the government to regard the interest or 
welfare of his subjects ; or, upon any man towards his 
neighbor, either to benefit him, or to refrain from injur- 
ing him ; and finally, that Hobbes' state of never-ending 
war would still exist, with tho difference only that, to the 
warfare of every one against his neighbor, would be 
added the warfare of Leviathan against him, and of him 
against Leviathan ; and that fraud would thus, in gen- 
eral, be substituted for force. This indeed is, unfortu- 
nately, a substantially fair, though somewhat strongly ex- 
pressed, description of the actual condition of modern 
civilization ; but nothing surely could have a stronger 
tendency to aggravate it than the general acceptance of a 
theory that in effect asserts, not only the morality, but the 
necessity of such a condition. 

From such premises it is obviously impossible to derive 
the notion of duty, either to the state or to our neighbors; 
and hence, as we have observed, Hobbes was compelled 
to invent the fiction of a social compact, and thus, by de- 
liberate self-delusion, to reach the conclusion at which he 

iln the above and numerous other passages, Bentham leaves no room 
for mistake as to liis meaning ; and it is one of the curiosities of litera- 
ture that Mr. Mill should charge Dr. Wliewell (whose works always 
seem to have excited in liim a most unphilosophical animosity) with 
misrepresentation, for attributing to Bentliam tlie proposition that 
" the test of morality is the greatest happiness of the agent himself." 
The " standard," Mr. Mill says, " is not tlie agent's own greatest hap- 
piness, but the greatest amount of happiness altogether." "Nor did 
he (Bentham) ever dream of delining morality to be the self interest of 
the agent." (Dissertations and Discussions, New York, Henry Holt & 
Co., 1882, Vol. Ill, pp. 315, 162.) But this, if language is capable of ex- 
pressing any idea unequivocally, is precisely what is asserted by Ben- 
tham ; and accordingly Mr. Sedgwick (Encyc. Brit., Article, "Ethics "), 
after remarking that " a supreme and unquestioning self-devotion, 
in which all personal calculations are suppressed," is a distinguish- 
ing feature of Mill's own theory, justly observes that such "a phe- 
nomenon * » » in Bentham's view is not even possible." 
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aimed. But Bentham, while justly reprobating this arti- 
fice, adopts a method hardly less reprehensible, and, by 
taking advantage of the ambiguity of the term utility, 
introduces a new principle, essentially different from the 
one first assumed; namely, the principle of general util- 
ity, which is that the welfare or interest of men in general, 
and not that of the agent, is the test or standard of right. 
But this principle, though perhaps not true, at least as- 
serts the reality of duty, and of the distinction between 
right and wrong, — of which the theory of private or indi- 
vidual utility is the direct negation ; and hence the two 
theories are essentially distinct, and, — except upon one 
hypothesis, to be referred to hereafter, — irreconcilable. 

Having thus changed his premises, Bentham proceeds 
easily enough to the remaining propositions of his theory, 
viz: that "the public good ought to be the object of the 
legislator "; which, as an abstract proposition, is true 
enough, but is open to the objection that, according to 
the theory, no motive can be conceived why the legisla- 
tor should govern himself accordingly; for, even if the 
principle of general utility be assumed, the theory of 
Bentham admits of no possible motive to secure its ob- 
servance, except so far as self-interest may be effectual 
for that purpose.^ 

Austin's theory agrees with Bentham's, except that he 
postulates the existence of a God, in whose will is to be 
found the ultimate standard of right ; from whose known 
benevolence, it is to be inferred that the principle of 
general utility, or the welfare of mankind, is enjoined ; 
and from whose power, and the consequent fear of punish- 
ment, it is also to be inferred that it is the interest, and 
therefore, ex vi termini, the duty of all men to observe his 
will. In this way the inconsistency between the theories 
of individual and of general utility is reconciled. But 
it is held by Austin that the will of God is not sufficient- 
ly known to us, either by revelation, or by the principle 
of general utility, — " which, he says, as an index to the 
divine will, is obviously insufficient," — to serve as a prac- 
tical standard ; and that the will of the government must 
therefore be adopted for that purpose. Hence he con-' 
eludes, with Hobbes, that the source of rights and obli- 

iThere seems to be no doubt that Bentham, in confounding general 
and individual utility, was himself deceived by the ambiguity of the 
term, and that he continued, during a long life, to be unconscious of 
his error. But what is stranger is that his followers generally, includ- 
ing Mr. Mill, as we have seen, seem to participate in the delusion. 
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gations, and the paramount standard of justice, are to be 
found in the Sovereign Will.^ 

§ 2. The theory of Bentham and Austin does not rest 
upon the principle of utility, but upon another principle, 
namely, the definition of the law as heing the command or 
expressed will of the sovereign or supreme power in the 
state. 

The theory, in other words, regards all law as merely 
lex, and may, therefore, with propriety, be called the legal 
theory of jurisprudence, and thus distinguished from the 
jural theory, or theory that regards the law in the sense 
of jus. 

The definition, however, is apparently inconsistent with 
the fact that the greater part of the law is not of statutory 
origin, but consists largely of custom, and has been 
developed by the courts in the administration of justice. 
To meet this point, Austin is compelled to assert that 
judicial decisions are, in efect, laws, or expressions of the 
will of the sovereign, through the judges as its officers ; 
and that in the development of the law, the judges in fact 
perforin the functions of legislators ; and that custom 
does not in fact constitute a part of the law until it has 
been recognized by the courts. Thus custom, until it 
enters into judicial decisions, is not law, and judicial 
decisions in their essential nature, do not. differ from stat- 
utes ; and hence all parts of the law come under the defi- 
nition, and the whole law, is composed of statutes merely. 

But, as we have observed, the principal subject with 
which the law has to deal is " rights " ; and the principles 
by which these are determined, or, in other words, the 
principles observed by the courts in determining them, con- 
stitute a part of the law, and indeed nearly the whole of 
the law of private right {jus privatum). Hence, if the 
law is wholly an expression of the will of the state, these 
princijjles come under the definition of laws ; and rights, 
which are determined by them, are in fact determined by 
the loill of the state, and are mere creatures of that will. 

But, under the term right, is included every claim 
that men can have to personal liberty or security, and to 
the acquisition and use of property, to the enjoyment of 
the family relations, and even to life itself; and hence, if 
rights are mere creatures of the sovereign will, the power 
or right of the sovereign over the property, the liberty, 
and even the lives of its subjects must be absolute or 
unlimited. 

ijur., pp. 91, ?4, 109, 112, 221. 
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An apparently similar, but, as will be seen, in reality, an 
essentially different proposition, is also asserted by Au- 
stin, viz : 

"It follows from the essential difference of a positive 
law, and from the nature of sovereignty and independent 
political society, that the power of a monarch , properly so- 
called, or the power of a sovereign number in its collect- 
ive and sovereign capacity, is incapable of legal limita- 
tion. A monarch or sovereign number bound by a legal 
duty were subject to a higher or superior sovereign ; that 
is * * * were sovereign, and not sovereign. Su- 
preme power limited by positive law is aflat contradic- 
tion, in terms." 

And from this he draws another and quite a different 
inference, viz: That '■^ every free government is legally 
despotic'' ; which he says is "the same proposition 
dressed in different phrase." But this is not the case. 
For to say that the government is " legally despotic," is 
to say that despotic power is conferred upon it by law ; 
which is obviously false, and, according to Austin's the- 
ory, impossible. 

It follows, as a corollary from the above propositions, 
that the notion of natural rights is a mere delusion, and 
that such rights can have no existence. For, if natural 
rights do exist they must avail, ex vi terinini, against all 
men, whether vested with political power, or mere pri- 
vate individuals ; and the power of the sovereign would 
thus be limited, which is contrary to the hypothesis. 

The theory also involves the denial of moral distinc- 
tions as commonly understood. For the term " rights," 
in its ordinary and proper sense, connotes the quality of 
rightness, and therefore refers to, and implies some stand- 
ard of right and wrong by which the validity of rights is 
to be determined. To assert, therefore, that rights rest 
for their existence exclusively upon the will of the gov- 
ernment is to identify that will with the standard referred 
"to, and to assert that conformity or non-conformity to it, 
of itself constitutues right and wrong; which is in effect 
to deny the existence of any natural standard ; for what- 
ever the standard of right may be, it must necessarily be 
paramount, to and exclusive of any other. 

Indeed, apart from this consideration, it is impossible to 
conceive of any ground upon which the principles of justice, 
or those principles which relate to rights, can be denied, 
and at the same time any other moral principles admitted ; 
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for these, of all moral convictions, are the most clear and 
definite, and apparently the most certain ; and it would 
therefore seem that they must constitute the last strong- 
hold of morality to be surrendered, and that, if the con- 
ception of rights, so universal and profound, is a delusion, 
a fortiori our other moral convictions must be so. 

Accordingly, Hobbes, as we have seen, expressly asserts 
that the will of the government is the supreme standard 
of right; and that the terms "right" and "wrong," 
"just" and " unjust," signify nothing more than con- 
formity, or non-conformity to its will ; and Bentham and 
Austin in effect assert the same proposition. For though 
they hold that utility constitutes the essence of right, yet 
they also assert that it is too uncertain and indefinite to 
serve as a practical standard : and that of necessity, there- 
fore, the government must be the sole and supreme judge 
of vehat utility may require. 

The difference, therefore, is only in the manner in 
which they arrive at the same conclusions, — Hobbes, for 
that purpose, inventing the fiction of a social compact, 
and Bentham and Austin making use of the theory of 
utility ; for they both in the end assert that the will of 
the sovereign is the supreme rule, and that the obligation 
of conforming to it is paramount to every other. 

So paradoxical, however, is this, and the conclusion 
as to the non-existence of rights, that the legists generally, 
since the time of Bentham, have found it necessary, ap- 
parently, to recede somewhat from these extreme, but log- 
ical views upon the subject, or at least to explain and 
modify them in such a manner as to be less shocking to 
the common sense of ordinary persons. 

Accordingly, Austin and the later writers of his school 
assert a distinction between legal and moral rights, and 
thereby seem to admit the existence of natural rights of a 
certain kind. But they are careful to explain and to in- 
sist that such rights are not rights in a proper sense, but 
mere moral claims, which the party interested is not at 
liberty to enforce, and which all, including the state, are 
at liberty to violate. In effect, therefore, they assert equal- 
ly with Bentham that there are no rights hut legal rights, 
and that it is these alofie ichich the courts xmdertake to 
enforce, or with which the jurist is in any way concerned. 



CHAPTER V. 

OP THE RECENT ENGLISH JURISTS. 

§ 1. The theory of Austin has never been received 
by the jurists of otlier countries ; and, indeed, as Sir 
Henry Maine remarks, there seem to be " no signs of its 
being known on the continent at all." But in England it 
is now generally accepted ; and, indeed, is there so firmly 
established as to have put a stop almost entirely to all 
independent investigation in jural science. The result has 
been, that the works of the recent English jurists, which we 
are about to examine, will be found in the main to consist 
of mere glosses or commentaries on the views of Austin; 
and the value of this literature must therefore depend 
upon two considerations, namely, the merit of Austin's 
work, and the greater or less success with which it has 
been reproduced by the writers referred to. 

The writings of Austin present three characteristic 
features, by which the merit of his work is to be judged. 
These are, his theory, as to which, as this work is almost 
wholly devoted to its consideration, nothing further need 
be said here ; his method ; and the use he has made of 
the material furnished by the Roman Jurists, or rather 
by the modern German writers on the Roman Law. 

With regard to the Roman Law, it will be sufficient to 
say that it furnished a favorable subject for the exercise 
of Austin's remarkable analytical genius ; and that, in 
consequence, though his views are distorted by his pecul- 
iar theory, his analysis of the conceptions of the Roman 
jurists is of the greatest interest and utility. And it is 
but just to admit that, in this respect, the merits of Aus- 
tin's work have been fairly reproduced by the later writ- 
ers of his school. We may, therefore, pass at once to the 
consideration of his method. 

The method of Austin can be described only by saying 
simply that it is strictly logical ; but, without explanation, 
this expression will perhaps carry with it but little sig- 
nificance to the average reader. The method consists in 
the accurate statement or formulation of first principles, 
and in reasoning accurately from proposition to proposi- 
4 
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tioii, precisely as in geometry. Hence, sucli reasoning 
has been called, by those who would depreciate it, geo- 
metrical or mathematical ; and, though the expression is 
improper, — because the terms used can be applied with 
propriety to geometry or mathematics only, — yet the 
idea intended to be conveyed is correct ; for there is, in 
fact, no essential distinction between geometrical, or math- 
•ematical, and other kinds of deductive reasoning, — the 
superior certainty of tlie former being wholly due 
to the greater definiteness and accuracy of the terms 
used. The same method, therefore, that applies to 
mathematics is equally applicable, and, — though fallen 
into disuse, — equally essential, to the moral sciences gen- 
erally ; in which the connection between the conclusions 
readied and the premises is equally certain as in the 
mathematics; so that, in fact, all true reasoning is de- 
monstrative or apodictive. Accordingly, we find in 
Austin's reasoning, — and, this is its distinguishing char- 
acteristic, — the closest resemblance to that of Euclid and 
other geometricians. And in this he differs from the 
great mass of writers, ancient and modern ; for it is a 
fact, undoubtedly true, though but little appreciated, that 
men of great logical genius, like Hobbes and Austin, are 
as uncommon as great poets, or great generals, or great 
statesmen. 

Hence, naturally, it has resulted that the peculiar mer- 
it of Austin in this respect has not been reproduced in 
the works of the later English jurists, who have alto- 
gether failed to appreciate the nature and value of his 
method, and while accepting generally his conclusions 
have not hesitated to reject such as do not suit them ; 
though, in fact, all the points of his theory are so bound 
together by the iron chain of his logic, that not one can 
be rejected by itself, and though the necessity of reject- 
ing any one of them must be taken as a reductio ad ab- 
surduni of the whole theory. 

SIR HENRY MAINE. 

§ 2. Of the truth of these observations, the views 
of Sir Henry Maine offer a striking illustration. The 
historical works of this author are interesting and valu- 
able, and they are distinguished by the extent of knowl- 
edge displayed, and by the fairness with which facts are 
ascertained and stated, without regard to their consist- 
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ency or inconsistency with the preconceived theory of the 
author. His reputation as a historian is, therefore, well 
deserved. But it must be said of him, as was said of Puf- 
fendorf by Leibnitz, that he was virum parum jurisconsul- 
ius et minime philosophus. For the test of merit in scien- 
tific jurisprudence and philosophy generally is consistency, 
and capacity to perceive clearly the significance of the 
facts with which the author deals ; and in this he was 
deficient; as may be sufficiently shown by reference to 
his views on two important points, selected out of many 
others that might be cited. 

(1.) He accepts and formally endorses the theory of 
Austin ; but at the same time he admits, and even takes 
great pains to prove that it is historically false, or in 
other words, that it is not founded on fact. 

" Nobody," he says, (alluding to what he calls the " re- 
markable analysis of legal conceptions effected by Ben- 
tham and Austin,'') " who has not mastered the elementary 
parts of that analysis, can hope to have clear ideas of law 
or jurisprudence." And this analysis, he says, " tallies 
exactly with the facts of mature jurisprudence, and with 
a little straining of language may be made to correspond 
inform with all law, of all kinds, at all epochs." But, he 
adds, there are certain errors "into which it is apt to lead 
us on points of historical jurisprudence " ; for " it is curi- 
ous that the further we penetrate into the primitive his- 
tory of thought, the further we find ourselves from a con- 
ception of the law which at all resembles a compound of 
the elements which Bentham and Austin determined." 

" Without the most violent forcing of language, it is 
impossible to apply these terms — command, sovereign, 
obligation, sanction, right — to the customary laws under 
which the Indian Village communities have lived for cen- 
turies, practically knowing no other law civilly obliga- 
tory." "Nor in the sense of the analytical jurists is there 
right or duty in an Indian Village community." "And 
hence, under the system of Bentham and Austin, the cus- 
tomary law of India would have to be called morality — 
an inversion of language which scarcely requires to be 
formally protested against."^ 

But he concludes : " Whenever you introduce any one 

of the legal conceptions defined by the analysis of Bentham 

and Austin, you introduce all the others by a process 

which is apparently inevitable. No better proof could be 

1 Village Communities, 66-68. 
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given that, though it be improper to employ these terms 
— sovereign, subject, command, obligation, right, sanction 
— of law in certain stages of human thought, they never- 
theless correspond to a stage to which law is steadily- 
tending, and which it is sure ultimately to reach. "^ 

The effect of which in plain language is, that Bentham's 
and Austin's conception of the law has never in fact been 
historically realized ; but is to be regarded merely as an 
ideal towards which the law is tending, and which it is 
ultimately to reach ; or, in other words, that the theory 
is not n true conception of the law as it is, or as it ever 
has been, but of the law as the author thinks it ought to 
be, and as he thinks it is tending to become, namely, — 
a mere collection of statutes. 

Of this new theory, the only proof adduced by the 
author is the coherency of Austin's argument, or, in other 
words, the logical and therefore necessary connection be- 
tween his conclusions and his assumed premise, than 
which he thinks ''no better proof could be given." But 
obviously this conclusion is illegitimate ; for in deductive 
reasoning, however conclusive be the argument, the con- 
elusion is merely hypothetical, and its absolute truth 
must depend upon the truth of the premise assumed ; 
which, in this case, is that all law is in fact a mere ex- 
pression of the legislative will. Hence, the conclusion 
reached by Sir Henry Maine, that this is not the case, must 
be taken as a complete refutation of Austin's theory. And 
this, at times, he himself seems to realize. " There is," 
he says, " such wide-spread dissatisfaction with existing 
theories of jurisprudence, and so general a conviction that 
they do not really solve the question they pretend to dis- 
pose of, as to justify suspicion that some line of inquiry, 
necessary to a perfect result, has been incompletely fol- 
lowed or altogether omitted by their authors."^ 

His own theory, that the statutory form is the ideal to 
which the law is tending, although to some extent rendered 
plausible by existing notions in England, is utterly without 
verification ; and fortunately its realization is as impracti- 
cable as it would be disastrous to the welfare of mankind. 

(2.) The remaining point to which we will allude is 
the view taken by Maine of the law of nature, which, like 
other modern English jurists, he looked upon as a " theory 
plausible and comprehensive, but absolutely unverified." 

1 Id. 69, 70. 

'Ancient Laiv, CLapter V. 
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This opinion, however, seems to have arisen from a mis- 
conception, on his part, of the origin and meaning of the 
conception of the jus naturale or law of nature; of which 
he says: "The Roman juristconsults borrowed from 
Greece the doctrine of the natural state of man and natural 
society, anterior to the organization of commonwealths gov- 
erned b}' positive laws;"^ in which doctrine he seems to 
think the origin of the conception is to be found. But the 
term jus naturale, as used by jurists, or as it should be 
translated, natural right or law, has no sort of connection 
with the hypothesis of a state of nature. As used by the 
Roman jurists, it is but another name for the Ji^s gentium, 
which is defined by them as being the law {jus) " which 
natural reason has established among men,'' and which 
"is observed generally among all peoples"; and is so 
called " as being the law which all peoples use.'' And 
this conception is obviously taken from the "nomos koi- 
mos" or "common law" of Aristotle, which precisely 
corresponds with it, and which is defined by him precisely 
in the same way, viz: as being the law " which is con- 
formable merely to the dictates of nature," and which is 
" recognized among all men." That in Aristotle's mind 
it had no reference to the admittedly impossible hypothe- 
sis of a state of nature, is sufficiently shown by his defini- 
tion of man as being merely a political animal (soon politi- 
kon'), and by his conception of natural right or justice as 
being part of the law of a state ; which accords precisely 
with the opinion of Hobbes, that " the law of nature is 
part of the civil law of all commonwealths of the world." 
So also the Roman jurists regarded tine jus gentium or jus 
naturale, not as the code originally existing in a state of 
nature, but as part of the actual law, or, as elsewhere said 
by the author himself, " as something belonging to the 
present, something entwined with the existing institu- 
tions."2 

This, as we shall see, has also been uniformly the con- 
ception of our own jurists, prior to the time of Austin ; 
though with us the term law of nature is seldom used, 
but more generally in its place the term reason. For, as 
said by St. Germain, "it is not used among them that be 
learned in the laws of England to reason what thing is 
commanded or prohibited by the law of nature, and what 
not. But *■ * *• when anything is grounded upon 

1 Ancient Law, 54, 68, 70, 71. 
2Id., 70-71. 
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the law of nature, they say that reason will that such a 
thing be done ; and if it be prohibited by the law of na- 
ture, the}' say that it is against reason, or that reason will 
not suffer it to be done." (Doctor and Student, Mitchell, 
Clark & Co., Cincinnati, 1874.) 

And this gives the precise meaning of this much- 
abused doctrine of the law of nature, which simply as- 
serts that reason, justice, or right is part of the law, — a 
proposition almost universally asserted by jurists, and of 
the truth of which there cannot be any manner of doubt. 
And of its truth, indeed, no more striking proof can be 
given than in the observations of Sir Henry Maine on 
the part it performed in the development of the Roman 
law ; viz, that " the progress of the Romans in legal im- 
provement was astonishingly rapid as soon as stimulus 
was applied to it by the theory of natural law"; and, 
that " lie knew of no reason why the law of the Romans 
should be superior to that of the Hindoos, unless the the- 
ory of natural law had given it a type of excellence differ- 
ent from the usual one."^ 

§ 3. Mr. Harrison's views of Austin's theory — as 
elaborated in several essays in the Fortnightly Review — 
are merely a somewhat exaggerated form of those of Sir 
Henry Maine, and are cited here in order to bring out 
more strongly the inconsistencies of that author. In his 
opinion, as in that of Sir Henry Maine, Austin's theory 
" still remains to Englishmen the foundation of rational 
jurisprudence"; and "in Austin, English law found the 
first conception of an abstract jurisprudence." But the 
theory, he thinks, " may be reduced to a very small num- 
ber of very simple propositions ; and the truth of these 
propositions has been asserted in much too absolute a way. 
Poj. « * * t;],gy depend for their truth on assumptions 
which are very far from being universally true in fact, 
and they require qualifications which very much reduce 
their scientific value as social laws." 

From this, it may be observed, it is obvious that the 
author has failed to appreciate the essential characteristics 
of Austin's method of reasoning; which, in fact, is the 
only method that can be deemed truly scientific. For, in 
logic, if a proposition be not altogether true, it is to be 
regarded as false ; and it is logically absurd to say that 
its truth can bo exaggerated, or that it can be asserted in 
" too absolute a way." So, if Austin's conclusions are 
lAncient Law, B6, 75. 
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not wholly true, either his reasoning is wrong or his 
premises untrue ; and in either case his conclusions are 
wholly unwarranted, and must, therefore, be wholly re- 
jected, unless some other line of reasoning can be found to 
support them. 

This is attempted by Mr. Harrison, but hardly with 
success. His view is that Austin's definition of the law 
and of sovereignty, though absolutely unverified, and in- 
deed unsusceptible of verification, must, for some reason 
not very apparent, be accepted as a convenient hypothe- 
sis. '• The lawyer," he says, " has to assume law as rest- 
ing on the single force of sovereign authority ; whilst in 
other branches of thought we could only assume this hy- 
pothesis with the certainty of ending in confusion and 
positive error. Politically and socially speaking, law 
rests on something more than force. Juridically speak- 
ing, it rests on force and force alone." And he adds : 
" As Sir Henry Maine shows,, the theory excludes from 
view the mass of historical conditions which, in almost 
every society known to us, gives sovereignty its social 
efficacy and its distinctive character." But, " on the other 
hand, all this is just what the lawyer has to exclude from 
his view by a scientific artifice." " The result is that the 
Austinian conception of sovereignty is a perfectly sound 
conception when read in the light of the assumptions by 
which it is qualified and limited to the sphere to which it 
belongs. * * * But as a general proposition of human 
society, without the prefixed qualifications, it is quite- 
assailable and not very intelligible. A real step was taken 
in the history of scientific jurisprudence when Sir Henry 
Maine pointed out the conditions under which tlie defini- 
tions of Austin must be read — conditions, I think, rather 
ignored by Austin himself." 

In which last opinion the author is doubtless right. Aus- 
tin always had a clear and distinct meaning, and meant 
what he said ; and had it occurred to him that his theory 
needed such qualifications, he would doubtless have aban- 
doned it. Nor is it easy to understand how it can still 
be adhered to by Mr. Harrison and Sir Henry Maine. 
For their proposition, in plain words, is simply the ob- 
viously untenable one, that the theory is, in fact, false, 
but, for some inconceivable reason, must, " by a scientific 
artifice," be regarded by lawyers as true; or, in other 
words, be made use of as a convenient legal fiction. 
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§ 4. Mr. Pollock criticizes Austin for devoting so 
much of his work to the theory of morality, and in this 
Mr. Harrison concurs. 

" I think it a mistake," the former says, " to preface the 
study of legal conceptions by an exposition of transcend- 
ental ethics, and not less a mistake to preface it, as Austin 
did, by an exposition of the principle of utility. I do not 
see that a jurist is bound to be a moral philosopher more 
than other men.'' "In other words, our English school 
holds that the absolute law, which is or should be the origin 
or pattern of all existing law — naturrecht, as the Germans 
call it, — either does not exist, or does not concern lawyers 
more than any one else."^ But in this Messrs. Pollock 
and Harrison are less logical than Hobbes, Bentham, and 
Austin, all of whom clearly perceived that their concep- 
tion of the law, and the resulting conception of absolute 
sovereignty were, in fact, not only inconsistent with the 
notion of the existence of natural rights, or natural just- 
ice, — which is admitted by Mr. Pollock, — but also with 
the conception of right and wrong as commonly con- 
ceived. For, as we have observed,^ the very conception 
of rights connotes, and necessarily implies, the existence 
of a standard of right and wrong; and hence, to assert 
that rights are the mere creatures of the sovereign will, is 
to assert that that will is the paramount standard of 
right and wrong. He, therefore, who asserts the defini- 
tion of the law as being a mere expression of the sov- 
ereign will, logically asserts the absolute right of the sov- 
ereign over the property, the liberty, and the lives of its 
subjects, and denies the existence of all human rights, 
and, consequently, of all moral distinctions. To Hobbes, 
Bentham and Austin, — as it must be to all logical minds, — 
it was impossible to retain their confidence in the prem- 
ises assumed without asserting these conclusions. And 
especially with reference to natural justice, was this ne- 
cessity apparent to them. For, to quote Bentham, " there 
is no reasoning " in any other way " with fanatics armed 
with natural rights." For, as they clearly jjcrceived, 
there is no way of separating morality from law other- 
wise than by abolishing it, and to assert the existence of 
morality in any other than the peculiar form in which 
it is asserted by them is to abandon what was regarded 

iKssays in Jurisprudence and Etliics. 
2Ante, p. 35. 
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by them as an essential and fundamental part of their 
theory.^ 

§ 5. Mr. Markby is one of the most pronounced ad- 
herents of Austin's theory, which he regards as " pretty 
well established," and as " generally accepted by English 
jurists." But he agrees with Mr. Harrison and Sir 
Henry Maine, in asserting that the theory is not historic- 
ally verified ; and also with the former and Mr. Pollock, in 
asserting that the theory does not rest "upon any theory 
of religion or morality," but "might be accepted by a 
Hindoo, by a Mohammedan, or by a Christian," — propo- 
sitions which, as we have seen, in effect amount to a re- 
pudiation of Austin's theory. 

But perhaps the most radical departure from Austin's 
views is the proposition, asserted by Mr. Markby, that 
there are principles or rules of decision habitually used 
by the courts which are no part of the law, and which do 
not become such by reason of the decision. And in this, 
as we shall see, Mr. Holland in effect agrees. 

" There are cases," says Mr. Markby, " in which rules 
are adopted and acted on by judges which have not hith- 
erto existed as law, and whicli judges do not even pre- 
tend to make law by acting upon them. In other words, 
I think judges constantly arrive at a point at which 
they refer to a standard which is not a legal one. This 
takes place frequently in modern English law." And he 
adds : " The very notion that a rule can by any possi- 
bility be transformed into law by judicial recognition is 
quite a modeiui one, even in England; and nothing of the 
kind has ever been recognized except in England, and in 
countries that have formed their legal systems under the 
influence of England. * * * And yet we find that 
everywhere judges unhesitatingly refer to the principles 
of jurisprudence as generally recognized, to the principles 
of equity, and to the guidance of common sense, and they 
take their guidance as willingly from these sources as 
from any other." 

" This admission seems to place the disciples of Austin 

i"The first ray of light," says Dumont, "which struck the mind of 
Bentham in the study of the law, was the perception that natural right', 
the original pact, the moral sense, the notion of just and vnjttst, which 
are used to explain everything, were at bottom nothing hut those in- 
nate ideas of which Locke has so clearly shown the falsity." Introd. 
to the Principles of the Civil Code. And in the same way, as we have 
seen, the terms conscience, moral sense, and similar terms, were regard- 
ed by Anstin as mere cloaks for hypocrisy and sinister interest. (Infra , 
p. 62.) 
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in a difficulty. It seems to show that Austin's conception 
of law is not adequate, even as applied to modern English 
law; and tiiat it is equally inadequate, if we look into our 
own past history, or into the condition of law in other 
countries. In short, it seems to show that Austin's con- 
ception of law fails as a general or scientific conception."' 

And so it does, though the author attempts unsuccess- 
fully to reconcile the contradiction. For the essential 
characteristic of Austin's theory is not merely to restrict 
the term, law, to statutory enactments, legislative or judi- 
cial, but also to extend its application so as to include all 
rules and principles of judicial decision ; and to hold that 
decisions may be made, or, in other words, that rights may 
be determined, by principles not forming part of the law, 
such as those of jurisprudence, or natural justice, or 
equity, is to surrender his whole position. 

§ 6. Mr. Holland accepts all the conclusions of Aus- 
tin. " The sovereign part of the State," he says, " is om- 
nipotent " ; " an act is, strictly speaking, never unconsti- 
tutional unless it is also illegal, and can never be cither if 
it is the act of the sovereign power." Rigiits are created 
by the sovereign will ; " the immediate objects of law are 
the creation and protection of legal rights " ; " that which 
gives validity to a legal right is in every case the force 
which is lent to it by the State " ; " international law can 
be described as law only by courtesy." And the same is- 
true of constitutional law. 

Nevertheless, he abandons the definition of Austin, 
that the law is merely an expression of the will of the 
State, — which is the premise from which all his conclu- 
sions are deduced, — and adopts an essentially different 
definition ; which is, that " a law is a general rule of ex- 
ternal conduct enforced by a sovereign power," and the 
law "an aggregate of laws." To this definition there is 
no objection, except that it is not, in a true sense, a defi- 
nition at all ; in which respect it differs from that of Aus- 
tin, which is a true or essential definition. From the lat- 
ter, all the conclusions of Austin's theory may be logically 
deduced ; but they cannot be deduced from Holland's 
definition. Nor, indeed, can anything be inferred from 
it ; for it is equally consistent with Austin's theory, and 
also with that which asserts that justice, or natural right, 
or, — to state it in the form most obnoxious to the modern 
English jurist, — the law of nature is, as Hobbes asserts-, 

'Elementary Law, §§23-4. 
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a part of the law ; and with this Austin's definition is 
altogether inconsistent. 

Hence, in abandoning Austin's definition, Holland 
loses the sole foundation upon which Austin's, and his 
own conclusions rest ; and in his system they remain 
mere gratuitious assumptions, without even an attempted 
argument to support them. 

Mr. Holland also dissents from Mr. Austin's proposi- 
tion that custom does not become law until it is recognized 
by the courts. 

" The state," he says,"through its delegates, the judges, 
undoubtedly grants recognition as law to such customs 
as come up to a certain standard of general reception and 
usefulness. To these the Courts give operation, not 
mei'ely prospectively from the date of such recognition, 
but also retrospectively ; so far implying that the cus- 
tom was law before it received the stamp of judicial au- 
thentication. The contrary view supported by Austin is 
at variance with fact. * * * Not having a code ready 
at their hand, with rules for every emergency, they [the 
judges] have invoked, as the ratio of their decisions, not 
only equity, or the generally acknowledged view of what 
is fair, and previous decisions of the Court, upon the faith 
of which it is to be presumed that people have been act- 
ing, but also customs established among and by the peo- 
ple at large, as presumably embodying the rules which 
the people have found suitable to the circumstances of 
their lives. The Courts have, therefore, long ago estab- 
lished as a fundamental principle of law, subject, of 
course, in each case to many restrictions and qualifica- 
tions, that, in the absence of a specific rule of written 
law, regard is to be had, in looking for the rule which 
governs a given set of circumstances, not only to equity 
and to previous decisions, but also to custom. "^ 

This, in effect, is to assert with Hobbes and jurists gen- 
erally, that natural right — of which equity is but another 
name — as also custom, is part of the law ; but it is in- 
consistent with Austin's theory, and amounts to a repu- 
diation of it. 

§ 7. Mr. Amos is also a pronounced admirer of Austin. 
To him was due, he says, " the deliverance of the law 
from the dead body cf morality" ; and he "may be said 
to have been the true founder of the Science of Law, if 
indeed such honor could ever belong to any one man" -^ 
or, in other words, to him " the conscious establishment 
ijur. 48 9. ^Scientific Law, i. 
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of the legal science must properly be attributed."^ He 
also unequivocally accepts the definition of Austin : " A 
law,'' he says, " is a command of the Supreme Political 
Authority of a state, "^ and the law is a body of such 
commands."^ 

But it follows from this definition, and Austin emphat- 
ically asserts, that neither International nor Constitu- 
tional Law is law in the proper sense, but each is nothing 
more than positive morality. It would seem, therefore, 
that Mr. Amos, in accepting his definition, committed 
himself to this proposition. But such is not the case. 

"The true lesson," he says, " enforced by the seem- 
ingly impracticable phenomenon presented by the body 
of rules forming the bulk of what is known as the Law 
of Nations, * * * is, that the distinguishing char- 
acteristics of true law must be sought for somewhere else 
than in the nature of the authority from which it pro- 
ceeds, and in the certainty of the punishment by which 
its infraction is intended ; "* and accordingly he propounds 
the question: " Whether the definition of the term law, 
as given by the most recent and celebrated school of 
English legal writers, is not based on too restricted a 
conception of the phenomena to which it relates?"^ 

On the same grounds, he is also of the opinion with 
reference to Constitutional Law, that, though " as a mat- 
ter of ethical or historical research, the use of the word 
'morality' is, neither inappropriate nor uninteresting," 
yet, " just as in the parallel case of International Law, 
the rules in question are as unlike as possible to moral 
principles and maxims, and are as like as possible to gen- 
uine laws.''" 

There could not be a more perfect demonstration of the 
falsity of Austin's definition, or a more conclusive refuta- 
tion of the theory based upon it, than this ; but appar- 
ently a reductio ad absiirdum is not regarded by Mr. 
Amos as a legitimate mode of argument. 

§ 8. One other case will be referred to as illustrating 
our thesis. The doctrine of absolute sovereignty is es- 
tablished, or rather the attempt is made to establish it, by 
Hobbes and Bentham and Austin, by extended and elab- 
orate reasoning. But lately a shorter method has been 
discovered, which I find attributed to Professor Huxley, 
in a collection of essays lately published, under the at- 
tractive but misleading title of " A Plea for Liberty," 

lid. 8. 8M. ] . sid. 322. 

'Jurisprudence, 73. ^Science of Law, 324. "Id. 115. 
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and which, I may say in passing, is calculated to remind 
one of old Joab's treatment of his comrade, Amaza, when 
he took him by the beard to kiss him, saying : " Art 
thou in health, my brother?" and stabbed him under the 
fifth rib. 

It is as follows : 

" The power of a State may be defined as the resultant 
of all the social forces acting within a definite area. ' It 
follows,' says Professor Huxley, with characteristic thor- 
oughness of logic, ' that no limit is or can be set to State 
interference.' " 

From this the author proceeds to argue, with Hobbes 
and Austin, that "the power of the State i3 absolute"; 
that "it still remains unlimited despotism, as Hobbes as- 
sumes " ; " that rights, when created, are created by the 
strong for its own good pleasure " ; and so on, to all their 
conclusions.^ 

But, obviously, the argument consists of a mere rhe- 
torical artifice, and can hardly be accepted as a satisfac- 
tory substitute for the stalwart logic of Hobbes and Aus- 
tin. The term ybrces, in its primary sense, denotes merely 
physical forces. These operate under fixed laws, from 
which, if the direction and intensity of any number of 
forces operating on any point are known, the resultant can 
be mathematically determined. But nothing of this ap- 
plies to human powers, or to social or moral forces. As 
to these, the expressions forces, and resultant of forces, 
are purely metaphorical. In a direct sense the proposi- 
tion, if it has any meaning at all, amounts only to the 
platitude that the actual power of the government is, in 
fact, the preponderating power in the State. It says 
nothing with reference to the rightful power, or right of 
the State, which is the only material point. Hence its 
fallacy consists in the neglect to observe the ambiguity 
of the term power, to which I have already alluded, 
(supra, p. 24) and in thus confounding mere power, or 
might, with rightful power, or right. In the jjremises, the 
term is used in the former senses; in the conclusion, in 
the latter; and thus the argument, with all its supposed 
"thoroughness of logic," presents a transparent case of 
that most common and most destructive of all fallacies, 
an ambiguous middle. 

^Strangely enough the preface to this work is contributed by Mr. 
Herbert Spencer, who is thus apparently made to stand sponsor for a 
doctrine, doubtless as abhorrent to his soul as it was to that of Aris- 
totle; in whose view, " to intrust man with supreme power was to give 
it to a wild beast-" 



CHAPTER VI. 

REVIEW OF THE AUSTIN THEORY OF JURISPRUDENCE. 

§ 1. The theory of Austin, as we have observed, rests 
wholly upon his definition of the law, as a first prin- 
ciple. This was taken by him from Bentham, who in 
turn took it from Blackstone, — who as a lawyer ought 
to have known better ; and neither of them seem ever to 
have suspected that any doubt could be entertained of its 
truth. But in fact, — as perhaps sufficiently appears from 
what has been said, and as will be more fully shown in the 
sequel, — it is an essentially false description of the law 
And owes its plausibility solely to the verbal identity of 
the terms, "a ?at«," and "the law"; of the former of 
which only is it a correct definition. For the term, " a 
law," in our language commonly denotes merely a stat- 
ute or act of legislation ; but the term " the law " de- 
notes that aggregate of rules and principles by which in 
■every State tlie mutual rights and obligations of its cit- 
izens are regulated, and the decisions of its Courts, in 
matters of private right, determined ; and which in other 
languages than our own is termed Jus, Droit, Recht, or 
by some other term equivalent to our word Right. 

To infer from this usage that the law consists merely of 
right or justice would, — as Austin and his school have not 
failed to insist, — be unphilosophic ; but it is equally ille- 
gitimate to assume, — as they do, — from the different usage 
of our own language, that the law consists entirely of stat- 
utes or laws; for obviously the question is one that can be 
determined only by an analysis and examination of the law 
as it actually exists. 

To this test the question must ultimately be submitted; 
but it usually, and perha])s universally happens that a 
false theory carries in itself, in the inconsistencies or ab- 
surdities logically involved in it, the seeds of its own de- 
struction ; and thus generally, to logical minds, the readiest 
means of refuting it is to develop its logical consequences. 

This, in the case of Austin, — as may be seen by refer- 
ence to the statement of his theory heretofore given, ^ — 
has, in the main, been effected with wonderful logical in- 
'^ Ante, p. 3i e seq. 
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trepidity, by tlie author himself ; but there are certain 
points with regard to whicli he seems to have failed to per- 
ceive the consequences involved in his views. These relate 
(1) to the doctrine of sovereignty, (2) to tlie nature of judi- 
cial decisions, and (3) to the nature of rights, and will be 
considered in the order stated. Afterwards (4) it will be 
shown that, by an apparently slight modification of Aus- 
tin's theory, already suggested by Markby and Holland, 
it can be reconciled with truth and reason, and all objec- 
tion to it, except perhaps on the score of impropriety of 
language, removed. 

§ 2. (1) Two arguments are used by Austin to estab- 
lish the absolute right or power of the sovereign, or su- 
preme government, viz : the argument from utility, and the 
argument from the definition of the law. The former has 
already been touched upon in our review of Hobbes, and 
it will be sufficient to repeat here that while it clearly es- 
tablishes the necessity of government, and also that it 
should be vested with all the powers or rights necessary 
and proper to the efficient performance of its functions, — 
which must necessarily be great, — it does not establish, or 
tend to establish, that these should be absolute or unlim- 
ited. On the contrary, with reference to the rightful 
power, or right of the government, it seems to establish 
the proposition of Rutherford, that the " civil power is in 
its own nature a limited power : as it arose at first from 
the social union, so it is limited by the ends and purposes 
of such union, whether it be exercised, as it is in democ- 
racies, by the body of the people ; or, as it is in monarch- 
ies, by one single person.^ And with reference to its 

2 2 Institutes of Natural La w. p. 393. 

actual power, the most obvious dictate of utility is that it 
should, as far as practicable, be limited to such power as 
may be necessary for the performance of its functions. 

Hence, it is obvious, the doctrine of absolute sovereign- 
ty — if it can be maintained — must rest upon the other 
argument urged by Austin, namely, the argument from 
the definition of the law, of which it must be regarded as 
a mere corollary. 

This definition, as I have said, is obviously untenable ; 
but for the present, as it is proposed to examine merely 
the consistency of Austin's famous argument, — which not 
only convinced himself, but has carried conviction to the 
minds of two generations of English jurists, and is still 
triumphantly regarded by them as the rock upon which 
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their faith is founded, — the definition will be assumed to 
be true. 

The argument is in effect that it follows (ex vi termini) 
from the definition of the law, as consisting of the com- 
mands of the sovereign, that the power of the sovereign 
cannot be limited by law, or, in the language of Austin, 
" is incapable of legal limitation.^" 

In this proposition, it will be observed, Austin uses the 
term, sovereign, as denoting merely the " supreme govern- 
ment," or supreme political organization of a state, (in 
his own language " the monarch,'' or " the sovereign num- 
ber in its collegiate and sovereign capacity " ) ; and, con- 
sequently, the law is to be regarded as consisting of the 
commands of this sovereign, i. e. , of the supreme govern- 
ment, whether consisting of a monarch or a sovereign 
body. 

Thus construing the terms, the argument is obviously 
conclusive, for it simply asserts that the power of the 
sovereign or supreme government cannot be limited by 
its own commands, — a proposition universally true, not 
only of sovereigns, but of all persons, — real or fictitious, — 
whatever. But the proposition, — which, thus construed, 
is entirely innocent, and, indeed, without significance, — 
is habitually used by Austin and his school, as though 
equivalent to the proposition that the power of the gov- 
ernment is unsusceptible of being limited by statutory 
enactments, — a proposition essentially different, and, at 
least to an American, obviously false: for in this country 
the powers both of the Federal and of the State govern- 
ments are, in fact, limited by organic statutory laws, im- 
posed by Constitutional conventions, or constituent assem- 
blies ; and it cannot be doubted, either that our govern- 
ments are supreme governments, or that our constitutional 
enactments are statutes or laws in the strictest sense. 

This difficulty is, indeed, considered by Austin, and 
solved to the entire satisfaction of himself and his follow- 
ers ; but a very brief examination of his argument will be 
sufficient to show that it is untenable, and that it in fact 
presents a transparent case of ignoratio elenchi ; of which 
the most common, and dangerous form is, — as is here illus- 
trated, — to use a conclusion, true only in a particular sense 
of the terms in which it is stated, as though applicable to 
other cases where the terms are used in a different sense. 

Here, the ambiguity is in the term, sovereign; which is 

iSuprr p, 35. 
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commonly used to denote, not only the supreme govern- 
ment, or political organization of the state, but also the 
state, or the people, as distinguished from the govern- 
ment. These two senses of the term are obviously 
confounded in the argument of Austin. For, bearing in 
mind this double sense of the term, there is nothing con- 
tradictory in saying that the supreme government may be 
at once "sovereign" and " not sovereign " : i. e., "sov- 
ereign," as being the supreme government, but "not 
sovereign," as being the state ; or, in saying that the gov- 
ernment, though sovereign, is subject to a higher sover- 
eign : namely, the state ; or, in saying that its pov^ers 
may be limited, as in this country, by statutory laws im- 
posed by constitutional conventions. Nor is it an answer 
to this proposition to say, — as is undoubtedly true, — that 
a constitutional convention is itself a legislative assembly, 
or, as Austin expresses it, " an extraordinary and ulterior 
legislature," (Jur. 254) ; for it is not true that such a con- 
vention is a government, even when in session ; still less 
after it has been dissolved, and its members mingled with 
the body of the people. 

It is, however, a cardinal point in the theory of Austin 
that a sanction, or liability to punishment, is an essential 
element in a law ; and hence it is argued that, as consti- 
tutional laws have no power behind them to inflict punish- 
ment for their violation other than the government itself, 
they are not in fact laws, except so far as the government 
may choose to adopt them. But, admitting for the sake 
of the argument, that the premises are correct, the con- 
clusion, it can be readily shown, does not follow. 

Here, also, the fallacy lies in a misuse of the terms sov- 
ereign and sovereignty, which will, therefore, require fur- 
ther explanation. These terms, as we have seen, were orig- 
inally apj)lied to the case of a single sovereign or monarch ; 
and in this sense, — which is their only proper sense, — 
their meaning is clear and distinct; a sovereign is a mon- 
arch, in whom is vested the highest, or supreme power in 
the state; and sovereignty is the power vested in him. 
But the application of the term, as wc have seen, was ex- 
tended by Hobbes to aristocracies, or sovereign bodies ; 
and, since his time, has been further extended so as to em- 
brace such composite governments as those of England and 
the United States ; and recently it has even been used to 
denote mere abstractions that are not governments, as when, 
for instance, we speak of " the sovereignty of the people," 
5 
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or " of the state,'' as distinguished from the government, 
or of "the sovereignty of the law," or "of justice," or of 
''the sovereignty of public opinion"; all of which, even 
those applied to governments, are improper or figurative 
senses of the terms. For when the supreme government 
consists of more than one, whether it be a simple assem- 
bly, or a more complex organization, it is obviously what 
is called a corporation or body corporate; which is a fic- 
titious or imaginary being different and distinct from the 
individuals of which it is constituted. This conception 
is, indeed, a useful one in the law, where the subject of 
corporations constitutes a leading topic; and the analogy 
between such fictitious persons and real persons is so close, 
that nearly every proposition that may be predicated of the 
one will be true also of the other. But it is, nevertheless, 
unless carefully used, a very dangerous one; for there is 
obviously a point beyond which the analogy breaks down, 
and to carry it further would be a source of error. ^ 

And of this, the notion of the indivisibility of sovereign 
power, — which is founded wholly on the conception of 
government as a corporation, or fictitious being, — is a 
conspicuous instance. For while it is obvious that the 
power of a sovereign, in the proper sense, or a monarch, 
cannot be divided, it is equally obvious that, in the case 
of all other kinds of sovereigns, including simple sovereign 
assemblies, sovereign power is not only divisible, but is in 
fact necessarily divided. For the power of which we are 
treating is human power, or power vested in some actual 
human being ; and hence a sovereign power is to be de- 
fined simply as the power of an oflficer or department which 
has no superior, or which is not subordinate to any other; 
and there must, therefore, be as many sovereign powers, 

1 The celebrated case of Dartmouth College vs. "Woodward, (4 Wheat. 
518,) furnishes a striking instance of pushing this analogy too far. In 
that case the principle was asserted that a charter to a corporation is 
a contract, which, under the constitutional provision forbidding the 
enactment of laws impairing the obligation of contracts, could not be 
altered by the State ; and the principle was held to apply to the char- 
ter of the plaintiff,— an eleemosynary corporation. But it is clear that, 
strictly speaking, a corporation, — which is a purely fictitious or imag- 
inary being,— cannot itself have any rights, and that what we call the 
rights of a corporation are, in fact, the rights of its stockholders, cred- 
itors, or other Individuals beneficially interested ; and hence that the 
constitutional provision can have no application, if there are no such 
persons,— as was in fact the case before the Court. Hence in that case, 
—as in all others where property has no other owner, tlie beneficial 
interest in the property of the corporation was in the State, and it could 
deal with it as it pleased. Or, to state the proposition more generally, 
all property held for charitable purposes,— at least, after the death of 
the donors,— belongs to the State, and may be disposed of by it accord- 
ing to its own views of what is right and proper. 
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— or, we may say, sovereigns, — as there are co-ordinate 
officers or departments in tlie government. Thus, in the 
American governments sovereign power is vested in the 
President or Governor ; also in Congress or the Legis- 
lature, and also in the judicial department ; and these 
powers are not only separate, but essentially different in 
their natures, and independent of, and co-ordinate with 
each other. Each department is therefore supreme or 
sovereign in the province allotted to it ; and there is no 
reason, except for convenience, why these different, sep- 
arate, independent, supreme powers should be regarded 
as one. We may, indeed, if we desire, thus conceive of 
the government as a fictitious or artificial person, exercis- 
ing these various functions through its several depart- 
ments ; but back of this conception lies the fact that this 
artificial person can exercise no functions whatever, except 
alternately through one or the other of the supreme po- 
litical organizations, or, as they may be called, sovereigns, 
of which it is constituted. Hence, if we would avoid 
error, when we use the terms sovereign and sovereignty, 
in any other than their proper sense, as applying to a 
monarch, or single sovereign, it is always to be remem- 
bered that we are dealing with a purely fictitious notion, 
the creation of our own minds, which has no counterpart 
in nature ; or, in other words, that we are dealing with 
the power, not of actual men, — with which alone jurispru- 
dence is ultimately concerned, — but with that of a ficti- 
tious or ideal being, without intelligence, conscience, or 
will. For otherwise, according to the peculiar mode in 
which we may choose to construct our artificial sovereign, 
— and, with reference to every complex government, our 
ability to vary his nature is unlimited, — any number of 
the most contradictory conclusions may be reached, — as, 
for instance, in the case of our government alone, that 
the sovereign power is vested in the states, regarded as an 
assembly of fictitious persons or bodies politic, (which is 
Austin's notion); or in the states individually; or in the 
federal government, to the exclusion of the states ; or in 
the people of the United States collectively ; or — as held 
by a late writer on the constitution — in that class or num- 
ber of people, or party, whose power at any time may 
happen to preponderate. In short, with the power of 
creating our premises at will which the use of fiction gives 
us, any conclusion desired may be established. 

Of this, the argument of Austin, which we are examin- 
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ing — viz: that ordinances or statutes enacted by consti- 
tutional conventions are not laws, for lack of sanctions to 
enforce them, — is an instance. For independently of the 
fact that the observance of such laws is enforced by fear 
of revolution or rebellion, or of a constitutional change 
of the government, — which is a sanction essentially iden- 
tical in nature with the sanctions by which individuals are 
impelled to obedience, — the proposition is otherwise obvi- 
ously false. For, while we cannot punish the fictitious 
being which, in corporate governments, is conceived to 
constitute the sovereign, — and which, in the language of 
an eminent jurist, has neither a soul to be saved, nor a 
body to be kicked — we can punish the actual human be- 
ings in whom the power is in fact vested ; that is to say, 
the President or Governor, (or in England the ministers 
of the Crown,) the members of the Legislature, and the 
judges; and it is very certain that, if these can be re- 
strained by the fear of punishment, we need have no fear 
of our imaginary Leviathan. 

Indeed, as we have seen, independently of this consid- 
eration, it is obvious that, except in the case of a mon- 
archy, absolute political power is impossible. For from 
the nature of the case, as was very clearly perceived by 
Hobbes, to divide the sovereign or supreme political 
power between several individuals or departments is, of 
necessity, to diminish or limit it ; for, in such case, the 
power of each officer or department is limited by that of 
the others ; and, as each part is limited, it follows that 
the whole must also be limited. Hence, as 1 have said 
elsewhere, the maxim " Divide et impera " is as obvious 
a principle of political organization as it is of war or di- 
plomacy ; and, indeed, it is to the application of this prin- 
ciple that all improvement in political organization is due. 

§ 3. (2) Upon the most cursory examination of the law, 
with a view of testing the accuracy of Austin's definition, 
we are confronted with the fact already alluded to, that 
it consists in the main of rules and principles established 
by precedent or judicial decision, and that laws in the 
ordinary sense, or statutes, constitute but a small and com- 
paratively unimportant part of it ; which would seem to be 
a conclusive refutation of the definition. But, as we have 
seen, Austin, to meet this point, asserts that the judges, 
in effect, exercise legislative functions, and that their de- 
cisions are, in their essential nature, statutes or commands 
of the sovereign made or enacted by the judges as its sub- 
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ordinate officers. It is clear, tlierefore, tliat here lies a 
crucial test by which the truth or falsity of the definition 
is to be determined, and that, if this proposition be found 
untenable, the definition must be rejected.' 

A full discussion of this proposition would involve an 
examination of the nature of the judicial function, and of 
the doctrine of stare decisis, or of the authority of judicial 
decisions, — a subject of great interest, but which would 
demand a greater space than we can here give it. But, as 
fortunately the subject will be more or less familiar to the 
reader,it will perhaps be sufficient on these points to observe 
that the proposition is opposed to the uniform opinion of 
the jurists, both of our own and of the Roman law, as em- 
bodied in the ma.x\m, judicis est jus dicere,non dare; that 
it is in conflict with the rule of stare decisis, as uniformly 
interpreted by the authorities of either law ; and that it is 
subversive of the supposed distinction between the several 
functions of government, namely, the executive, the legis- 
lative, and the judicial, which has long since come to be 
received in political science as fundamental. 

But such a discussion though interesting, is, 1 think, 
unnecessary here, — as the doctrine carries in itself its own 
refutation, and can be readily disposed of, — as we have 
seen is the case with other points of the theory, —by 
merely considering the consequences logically involved 
in it. Of these the most obvious are the following: 

The doctrine in question is founded on the rule of 
stare decisis, — of which indeed it purports to be but an 
expression. It will therefore apply to the decisions of 
the Courts on the construction and effect of statutes, 
equally as to their decisions on other questions. What- 
ever doubts and conflicts may have arisen with reference 
to the application of the rule in other respects, it has 
never been suggested that there is any distinction to be 
made between its application to acts of the legislature, or 
ordinary statutes, and its application to rules otherwise 
established. Hence it follows that the ordinary legis- 
lature cannot enact a valid law as to matters of private 
right ; for such law or supposed law cannot be enforced 
otherwise than by the Courts, and is, therefore, without 
a sanction, — which according to the theory is an essen- 

ilt is worthy of remark that on this point Austin differs from Ben- 
tham, who regarded this exercise of power by the Judges as a usurpa- 
tion. But Austin, with a clearer perception of the logical exigencies of 
the case, was compelled to invent the monstrous doctrine that the 
judges are, in fact, vested with legislative power. 
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tial element of a true law, — until it is so recognized ; 
and, if the Courts fail to recognize it, or give it an er- 
roneous construction, it can never become a law. In 
this respect, statutes stand in precisely the same category 
as customs or principles of natural right ; which, accord- 
ing to the theory, cannot become law until adopted by 
the Courts. 

Nor can it be consistently said by Austin and his fol- 
lowers that the judges ought to carry out the enactments 
of the legislature. For, according to their theory, ohli- 
(jation consists merely in the liability to, and fear of, 
punishment ; and to say that a man ought to do or not 
to do anything, or is xmdcr obligation to do, or not to do 
it, means simply that the performance or non-perform- 
ance of the act is imposed upon him by the fear of im- 
pending punishment ; of which in this country, and gen- 
erally in others, — except in a few extreme cases, which 
will not materially affect the question, — the judges have 
no cause to have apprehension ; hut rather it may be said 
that there is no other situation in life in which stupidity 
and even conscious injustice can be exercised with such 
entire impunity as on the bench. 

Nor can there be any law of any kind binding on the 
judges. For, being vested with legislative power, they 
can, if they please, disregard the decisions of their prede- 
cessors, not only with impunity, but without blame. For 
the legislative power is, in its essential nature, an arbi- 
trary power, and to be exercised according to the maxim 
voluntas stet pro ratione, and the rule applies, leges pos- 
teriores abrognnt priores. 

Nor is it any answer to this to say that the judges 
ought to follow the decisions of their predecessors. Most 
people indeed, think that they ought in general to do so, 
and they think also that customs, when rational, and also 
principles of justice and right, should be observed by the 
Courts ; but, according to the theory, these are mere 
moral considerations with which the law is not con- 
cerned. 

Hence, as the ultimate consequence of the doctrine, we 
must conclude that law is in fact impossible, and that the 
sole standard of men's rights must always consist in the 
fluctuating and unforeseeable opinions, or rather de- 
cisions, of the Courts; and this in fact, it is to be appre- 
hended, ia something like the condition to which the in- 
fluence of this pernicious doctrine upon modern lawyers 
has reduced the law at the present day. 
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§ i. (3) It is a proposition so often stated as to have 
become commonplace, and that has in effect been asserted 
in all the fundamental laws of our race, from Magna 
Charta to the last state constitution, that it is the function 
of government to establish justice, or, in other words, to 
secure the observance of private rights. Verbally this 
proposition is admitted by the Austin school of jurists ; 
but in effect it is denied ; for, according to their defini- 
tion, a right is nothing more than the capacity or power 
conferred upon one by the state to control the actions of 
another, or of others.^ 

In his view and that of his followers, therefore, the 
sole essential element in a right is power over others, 
conferred by the state. Where this exists, wiiether such 
power be right or wrong, just or unjust, it constitutes a 
right ; and without it no right can exist. In other words, 
in their view, the terms " a right " or "rights " and the 
adjective " right " have no community or identity of 
meaning, but are merely homonymous. 

Sometimes indeed, as we have observed, Austin, and 
also other legists, speak of moral, as opposed to legal 
rights, — but we are plainly told that this is merely for the 
sake of conformity to common language. " Strictly 
speaking," he says, " there are no rights but those which 
are creatures of the law."^ And Bentham is even more 
emphatic. " The word, rights," he says, " the same as 
the word law, has two senses ; the one a proper sense, 
the other a metaphorical sense. Rights, properly so 
called, are creatures of law, properly so called : real laws 
give birth to real rights. * * * Natural rights are 
the creatures of natural laws : they are a metaphor which 
derive their existence from another metaphor." But ob- 
viously this is to leave out an essential element in the 
signification of the term "aright," or "rights," which 
in its proper, and universally received, as well as in its 
etymological sense, connotes or implies, as part of its 
essential meaning, the quality of Tightness or rectitude ; 

1" A person has a right, when the law authorizes him to exact from 
another an act or forbearance » » * The capacity or power of ex- 
acting from another acts or forbearances is nearest to a true definition." 
Austin, Jur. 410. To the same effect is Amos, Jur. 79. Holland's defi- 
nition is somewhat different, but, so far as bears upon the subject of 
discussion, in effect the same. According to it, a right is " a capacity 
residing on one man of controlling, with the assent and assistance of 
the state, the actions of another. That which gives validity to a legal 
right is in every case the force which is lent to it by the state." Jur. 
8,62. 

2 Jur. 354. 
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or, in other words, a right is not merely a power, but it 
is, ecc vi termini, always a rightful power. Hence the 
so-called rights of Austin are not true rights, but merely 
what are called in the law actions ; which are defined 
by the jurists, both of our own, and the Roman law, 
substantially in the same way.^ 

Hence, an obvious question presents itself. If it be 
assumed, as it is in effect assumed by this theory, that 
the notions of right and wrong, and of the just and un- 
just, as popularly conceived, are erroneous, why keep 
alive these delusions by transferring the use of the term 
"right" to another subject, to which, in its proper sense, it 
cannot apply, and which already has its appropriate term 
to denote it? Why not say at once that the law is con- 
cerned with actions only, and that it has nothing to do 
with rights of any kind? In this way the legists would 
rid the subject of all confusion, and would no longer de- 
lude people — and perhaps themselves — into the supposi- 
tion that they are treating of rights, when they are not 
only treating of something essentially different, but act- 
ually denying their very existence ; and the only con- 
ceivable reason why this course should not be pursued 
is that this sacred name, rights, and its correlatives, jus- 
tice or right, serve as a convenient cloak which cannot be 
dispensed with without exposing the hideous deformity of 
their theory. 

§ 6. (4) The above observations suggest a mode in 
which, by an apparently slight modification of the legal 
theory, it may be stripped of its objectionable features, 
and made conformable to truth and decency. 

The definition of a law as an expression of the will of 
the state, if confined to the subject to wiiicli it relates, is 
unobjectionable ; nor is there any objection — except that 
it is opposed to the more common usage — to denoting the 
aggregate of laws by the term,tlie law ; nor is ihere any 
serious objection, beyond that of impropriety of language, 
to adopting the fiction of Hobbes, that whatever the sov- 
ereign permits he commands, and to thus extending the 
application of the term law so as to include not only laws 

1 "Actio nihil aliud est quam jtisperseqiipndi injudicio quod alicui deb- 
itur"; ■which, — as the term, jus, is used, in the Jjatin, to denote mere 
legal powers as well as rights,— may be translated: "An action is 
nothing else than the legal power of prosecuting before the Courts 
what is due to any one " Hence, acording to Heineccius, "An action is 
. not a right, but a means of prosecuting a right." "Actio noii est jus, 
sed medium jus persequendi.' ' 
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in the strict sense, — or statutes, — but also all arbitrary or 
peculiar rules and principles of the law; or in other words, 
so as to include the whole of the jus civile or nomos idios 
as conceived by the Roman lawyers, and before them by 
Aristotle. But in doing this we must guard against the 
error of supposing that the term, law, as thus defined, will 
include all that is now included under the term, the law, 
in its wider and more common sense of jus. For in this 
sense the law includes not only the jus civile, or peculiar 
law of the state, but also the jus gentium, "or jus natur- 
ale" ; which by our new definition is excluded. Jfor is it 
necessary for us to deny the existence of the jus naturale, 
or natural right : all that it is necessary to affirm is, that 
it is not part of the law as we now define it. 

But, in accepting this view of the case, we necessarily 
affirm with Markby and Holland, that the judges in de- 
termining controversies will not be confined to the law, 
but must resort also to matters outside of the law. For 
it is the admitted function of the state through its judges 
to administer justice ; or in other words, to enforce rights; 
and to do this it is necessary to have resort to equity, j ustice, 
or natural right ; which terms denote merely the aggregate 
of the principles by which rights are determined. In 
other words, according to our definition, the law of private 
right would consist merely of the doctrine of actions; but 
these, according to a fundamental maxim both of our own 
and the Roman law, (uhi jus ibi remedium,) would have 
to be determined by a resort to the doctrine of rights, or 
natural right ; which, though outside of the law, would 
still furnish the principles by which the question of 
right, or in other words, the merits or justice of the case, 
would have to be determined. Thus modified, the the- 
ory would conform precisely to that of Hobbes ; and in 
this manner justice and the law instead of being antag- 
onized, as they are under the present form of the theory, 
would be reconciled ; and the aggregate of the two — 
which, as under our present hypothesis it can no longer 
be called lavj, we may call jus — will conform precisely 
to that which is now denoted by the term, the law. 
Hence, it will be perceived, the modification of the legal 
theory suggested by Markby and Holland, which was 
regarded by them as not materially affecting it, in fact 
essentially changes it, and in effect converts it into the 
jural theory, and themselves unctnsclously from legists 
into jurist.'^. 



CHAPTER VII. 



§ 1. The sole function performed by the principle 
of utility in Austin's theory is, to establish the supremacy 
of government, and its further discussion might there- 
fore be dispensed with, were it not for the fact that prac- 
tically the theory is used by Bentham and Austin, and by 
the utilitarians generally, apparently for the purpose of 
destroying the moral convictions or conscience of man- 
kind; or, in other words, for the very purpose that, Aus- 
tin says, is not within its scope or object, namely, "to 
crush the moral sentiments " as actually existing in the 
general conscience.^ 

Of this, Austin's own use of the theory furnishes a 
type. In his view, " the moral sense, practical princi- 
ples, conscience, * * * are merely convenient cloaka 
for ignorance or sinister interest ; ^ and the terms just 
and unjust, when used otherwise than as denoting con- 
formity, or non-conformity to the Sovereign Will, are to 
be regarded as "a mischievous and detestable abuse of 
articulate language."* But in his Austin was not only 
in error, but inconsistent ; for elsewhere, in expounding 
the theory of utility, he is emphatic in asserting that, ac- 
cording to it, conduct is to be determined by rules ; that 
such rules, from the nature of the case, must, by the great 
mass of mankind, be accepted "on authority, testimony, 
or trust " ; and that the acts enjoined or forbidden by 
these rules are invariably accompanied by a moral senti- 
ment or feeling, or " a sentiment or feeling of approba- 
tion or disapprobation," which is "inseparably connected 
in the mind with the thought or conception of such acts." ^' 
But when he attacks the authority of the common notions 
of right and wrong, justice and injustice, be forgets the 
true principle of his theory, and uses it as though it were 
an efiective argument for his purpose, instead of being, as 
it is, an argument by which the common moral notions 

^The subject of this chapter is treated in Right aud Law, cited supra, 
and what is there said is here to some extent repeated ; but it is now 
more fully developed. 

2Jur. 120. ■lid. 223. 

sid. 221. Mur,, 118, 119, 127. 
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of mankind, and especially those of justice, may be vin- 
dicated. It becomes necessary, therefore, to examine 
the theory of utility, with a view of seeing how far its 
claims to supplant all others are justified ; and upon such 
investigation it will be found that the theory is not mere- 
ly untrue, but that it is without definite signification, or, 
in other words, nonsensical. 

It is generally assumed when we speak of the principle 
of utility, or, as it has come to be called, utilitarianism, 
that we have in view a single, consistent theory of moral- 
ity ; but in fact there are embraced under the one name 
several distinct and irreconcilable theories. These grow 
respectively out of the several different meanings of the 
term, utility ; which, though apparently simple in mean- 
ing, is extremely ambiguous. For, it is obvious, the term 
is a relative one, implying some man or men whose wel- 
fare is promoted, and its meaning must therefore vary ac- 
cording to its correlative. 

When applied to a single individual, the meaning of 
the term is clear. It denotes the interest or welfare of 
the individual referred to. When used with reference to 
a class, it is equally clear, properly speaking, that it de- 
notes the interest or welfare of every individual of the 
class. For to say that anything is useful to two or more, 
or any number of men, is to say that it is useful to each of 
them. If this be not the case, the expression is inaccurate ; 
and we should say, not that it is useful to the class, but 
that it is useful to some, or most of the individuals com- 
posing it. Hence, to say that anything will be useful to 
the community, or to mankind, is to say, if we speak accu- 
rately, that it will be universally useful, — that is, useful 
to every individual of the community or race. 

These are the only definite meanings of which the term 
is susceptible, and hence there can be only two admissible 
expressions of the principle of utility, — which may be 
called respectively the theory of individual, and that of 
universal utility; the first of which asserts that to every 
individual his own good or interest is the only test of 
right and wrong ; and the latter, that whatever is shown 
to be for the good or welfare of every individual of the 
community or race must be right ; or, in a negative form, 
that whatever is pernicious or contrary to the welfare of 
any individual cannot be right. 

This, however, is not the theory of general utility ad- 
vocated by Bentham and Austin ; which is something 
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altogether different. Properly speaking, indeed, the term 
general utility would seem to denote that which is uni- 
versally useful ; but according to a common usage, and 
therefore allowable in familiar speech, it is also used to 
denote only that which is useful in most cases. But in 
this sense the term is not logically serviceable, for its 
meaning is indefinite, and unsusceptible of precise defi- 
nition, and it cannot be determined what is the propor- 
tion of individuals whose welfare is to be considered, — 
whether a mere majority, or three-fourths, or nine-tenths, 
or more or less. The theory is, therefore, as we have 
observed, nonsensical, or without definite signification. 

Bentham struggles with this difficulty, and arrives at 
two different solutions of the problem, both evidently un- 
tenable. One of these is based upon the apparent anal- 
ogy between the state or community, and the natural 
man ; that is, he conceives the state as an actual being, 
susceptible like a man to pleasure and pain, and of being 
compensated for pain in one part by pleasure in another. 

" That which is conformable to the utility or to the in- 
terest of an individual," he says, "is that which tends' to 
augment the total sum of his happiness. That which is 
conformable to the utility or interest of the community, is 
that which tends to augment the total sum of the happi- 
ness of the individuals who compose it." Or, as Mr. 
Bain states, he defines utility as " the tendency of actions 
to promote the happiness and prevent the misery of the 
party under consideration ; which party is usually the 
community in which one's lot is cast." But Mr. Bain's 
mode of stating the proposition is obviously a mere at- 
tempt to cover up the difficulty with words ; for, as we 
have observed, there cannot be such a thing as happiness 
or welfare, except as existing in actual, sentient beings; 
and there cannot, therefore, be a happiness or welfare of 
the community distinct from that of individuals. 

Bentham's proposition, viz: that the welfare or happi- 
ness of a community is " the total sum of happiness of 
the individuals who compose it,'' is a little less indefinite, 
but hardly less objectionable. It, in effect, regards hap- 
piness in the abstract, without considering in whom it 
may exist, or the proportions in which it may be shared. 
Accordingly, he gives specific rules for calculating utility, 
which are the same in the case of a community as in that 
of the individual — the process being to calculate, by what 
he calls a process of moral arithmetic, on the one hand 
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all the pleasures, and on the other all the pains, which a 
given act or class of acts may have a tendency to pro- 
duce, and to strike a balance between them. Similarly 
in the case of the state, if all the pleasures are experienced 
by one set of individuals and all the pains by another, the 
rule will still apply ; and if the pleasures of the one set 
are greater than the pains of the other, the act or class of 
acts will be useful. Flence, it may even happen, consid- 
ering the difference of men's sensibility to pleasant or un- 
pleasant impressions, that the pleasures experienced by a 
minority may be greater than the pains experienced by a 
majority ; and in such case the act or class of acts, ac- 
cording to the definition, will be useful and therefore 
right — a theory obviously absurd, but so consonant to 
human infirmity as to be unconsciously very generally 
acted upon. 

This is the theory of Bentham, as given in " The Theory 
of Legislation." He seems, however, not to have been 
satisfied with it ; and at all events makes another effort 
to solve the difficulty, and arrives at another and alto- 
gether different solution. This is, that the happiness or 
interest of the majority must govern — a theory already 
asserted by Hutcheson, Beccarria, and Priestly, the last of 
whom he says "was the first (unless it was Beccarria) 
who taught my lips to pronounce this sacred truth, that 
the greatest happiness of the greatest number is the foun- 
dation of morals and legislation." But this may be fairly 
called an execrable maxim; for it cannot be asserted that 
the advantage of any number of men is a sufficient justifi- 
cation for the infliction of an injury, even upon one inno- 
cent individual. There may indeed be exceptional cases, 
in which the safety of the state or of a community may 
absolutely require the sacrifice of the individual, and it 
may be the duty of the individual to submit to this sacri- 
fice, and the right of the state to require it ; but the gen- 
eral principle must always obtain, that every man's life 
and person are his own, and cannot, unless by virtue of 
some clearly defined right, be converted to the use of an- 
other man, or of any number of men. To assert that any 
innocent man's property or his person may be rightfully 
violated, or any hurt done to him, whenever the advantage 
of an undefined majority can be secured thereby, is a 
proposition too shocking to the conscience and to the in- 
telligence of mankind to require discussion. 

§ 2. The most approved exponent of the doctrine of 
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utility in modern times is Mr. Mill, to whose views we 
have already briefly referred. As we have seen, he repu- 
diates altogether the doctrine of individual or private 
utility ; and hence, consistently enough, allows of the idea 
of duty and even of the most supreme self-devotion. But 
a still more singular emendation made by him of Ben- 
tham's theory is the following: 

"That first of judicial virtues, impartiality, is an ob- 
ligation of justice. * * * Society should treat all 
equally well who deserve equally well of it * * * 
this great moral duty being a direct emanation from the 
iirst principles of morals. * * * It is involved in the 
very meaning of utility, or the greatest happiness prin- 
ciple. That principle is a mere form of words, without 
rational signification, unless one person's happiness, sup- 
posed equal in degree, * * * is counted for exactly 
as much as another's. These conditions being supplied, 
Bentham's dictum, ' Everybody to count for one, nobody 
ior more than one,' might be written under the principle 
■of utility, as an explanatory commentary." 

But this gives to Bentham credit which he by no 
■means deserves. He may, indeed, in portions of his 
work, have illogically made use of this, as well as other 
familiar principles, but it does not form a part of his 
theory, nor is it consistent with it. For, according to 
his fundamental principle, nobody's interest is counted 
except that of the individual afi'ected. Nor is the prop- 
osition consistent even with the theory of general utility 
illegitimately assumed by Bentham ; for, as we have 
seen, the two forms of this theory, as stated by him as- 
sert — the one, that the greatest amount of happiness is 
the standard, w-ithout regard to the individuals whose hap- 
piness is affected; and the other, that the happiness of 
the majority is the standard. 

If, indeed, this principle of equality of value in the 
moral and jural claims of men can be assumed, as unques- 
tionably it may be, then we have no further use of the 
theory of general utility. For this principle, as has been 
admirably shown by Mr. Spencer and others, is itself 
a sufficient foundation, at least, for the theory of justice. 
Hence, the theory of Mill cannot properly be called, as it 
has been, even "sublimated Benthamism." It is, in fact, 
a theory altogether different, and antagonistic to it. 

As thus amended, the theory is morally unobjection- 
able ; its defect, — if such a charge may be made against 
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so celebrated a logician as the autliov, — is want of logic. 
Like Bentham and Austin, and other utilitarians, Mill 
has failed to perceive that the term ^' geiieral utility" 
is absolutely without definite significance, and, therefore, 
cannot serve as a sufficient premise for any theory. Ac- 
cordingly, he uses the term in various senses ; in one, 
which I have quoted, he asserts that the standard is " the 
greatest amount of happiness altogether," thus seeming 
to agree with Bentham, in his first statement of the 
theory; according to which it is the greatest amount of 
happiness that can be secured, even though that should • 
be of the minority; but elsewhere he says, "that the 
utilitarian's ideal of what is right is, not the agent's own 
happiness, but that of all concerned " ; or, in other words, 
*' the good of the whole." But this is an altogether dif- 
ferent proposition, not only from that of individual, but 
also from that of general utility, and in nowise different 
from what is admitted by all moralists, viz.: that utility, 
or tendency to promote the happiness of mankind, is, if 
not of the essence, at least a projierty of right, and there- 
fore universally to be predicated of it ; or, to state the 
proposition in a form more practically useful, that no 
class of acts which, in their general consequences are per- 
nicious, or contrary to the welfare of any man, can be 
right. In this negative form, the principle of utility is 
■entirely unobjectionable, and must be accepted by all. 

It ip, therefore, obvious that utilitarianism is merely 
another instance of error resulting from the use of unde- 
fined, ambiguous, and nonsensical terms; and our obser- 
vations on this head may be closed by adverting to the 
fact that this is true with regard to nearly all the moral 
and poHtical speculations of the day, and by the further 
•observation that the pressing need, in the subject we are 
discussing, as well as in others, is, not so much the ac- 
quisition of new knowledge, as to get rid of the false 
semblance of knowledge which almost wholly usurps the 
place of the true science, and thus prevents all rational 
speculation. 



CHAPTER VIII. 

OF THE TEUE NATURE OF THE LAW AND OF EIGHTS. 

§ 1. In the preceding chapters of this work our atten- 
tion has been devoted to a critical exaroination of Austin's 
.theory of jurisprudence, with a view of observing its 
inconsistencies, and the absurd consequences involved in 
it. To complete our view of the subject, the remaining 
chapter will be devoted to a brief statement of the antag- 
onistic theory, referred to in our introductory chapter as 
the Common Law Doctrine, and elsewhere as the Jural 
Theory of the law ; and to a cursory, but I trust sufficient, 
consideration of the principal arguments for and against 
it. 

This theory, as there stated, rests upon the proposition 
that it is the function of government to establish justice, 
or to secure the observance of rights ; and from this 
proposition, — if we define the law as including all the rules 
and principles by which the Courts are governed in 
determining controversies between men as to their mutual 
rights, — it follows that justice, or right, — which, as we 
have observed, is but the aggregate of the principles by 
which rights are determined, — is an integral part of the 
law ; or, more specifically, of the law of Private Right, 
{Jus Privatum :) which constitutes the principal or suh- 
stantive part of the law, and the only part that it is here 
material to consider, and which consists wholly of the 
doctrine of rights, and that of actions. 

But rights also constitute one of the principal topics 
of Morality, and Right or Justice, one of the principal 
departments or divisions of that science. Hence, if the 
terms are in both cases used in the same sense, it follows 
that the doctrine of rights, or of Right or Justice, is a 
province common at once to the Law and to Morality ; 
and, as is well observed by Mr. Amos, that " the term 
rights is the central term at once of the Science of Law, 
and of the Science of Morality." (The Science of Law, 
88-89.) 

The principal question involved in this discussion is, 
therefore, to determine whether the rights with which the 



69 

law deals are rights in the proper sense, and therefore 
the same as those treated of in Morality, or whether — as 
is claimed by the legists, — they are something of an essen- 
tially different nature. 

The latter proposition has been considered exhaustively, 
and it has been shown that the use of the term rights, and 
of the terms, Rigiit or Justice, in tlie sense attributed to 
them by Austin and his followers, is unwarranted by cor- 
rect usage, and that they stand absolutely alone in thus 
using them. It is now proposed to show affirmatively 
that the rights treated of in the law are rights, in the 
proper and ordinary sense of tiie term, and the identical 
rights treated of by moralists ; and, hence, — as above 
asserted, — that Justice or Eight is, in the same sense, at 
once a part of the law of Private Riglit, and a department 
or branch of Morality. 

The arguments for this proposition will be drawn (1) 
from the significance of the terms, right and rights, and 
related terms, as determined by uniform and approved 
usage, and from the authority of jurists and philosophers, 
and of the law itself ; (2) from the historical develop- 
ment of the law ; (3) from an actual examination of the 
rights recognized in tlie law, or, as they are called, jurid- 
ical rights ; and (4) from a consideration of the nature 
of jurisprudence, or the science of rights: after which, in 
conclusion, we will consider the principal objections that 
have been urged against this view. 

§ 2. (1) The term, a right, or rights, and its numerous 
related terms, — such as jurisdiction, judicial, courts of 
justice, the adtninistration of justice, equity, good con- 
science, reason, etc., — all of which imply that the function 
of government is to administer ^'wsiice, or to cause rights 
to be observed, are obviously used in the law in their 
ordinary and proper sense, as may be verified by refer- 
ence to the following passages taken from approved 
authorities, and whicli might be indefinitely added to. 

" The Common Law of England is the common rule for 
administering justice within this kingdom, and it asserts 
the royal prerogatives as well as the rights and liberties of 
the subject";' hence, jurisdiction is defined as "an 
authority or power which a man has to do justice in causes 
of complaint brought before him."^ 

" It is to be observed," says Coke, " that the Common 

iSir Matthew Hale, cited, Jacob's Law Die, " Common Law." 
^Id. "Jurisdiction." 
6 
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Law of England is sometimes called riglit, sometimes 
common right, sometimes comniwids justitia. In the Grant 
Charter the Common Law is called Right. JWdli vendimus, 
nulli negabimus, aut dijferemns justiticmi vel rectum.'" 
'■ In the statute Wm. I., C. 1, it is called Common Droit. 
En 2)rimes voet le roy et commande * * * que com- 
mon droit soit fait a touts, aussi bien a poers come aux 
riches, satins regard a nullay. * * * And Fleta 
saith : " Quod communis justitia singulis puriter exhib- 
eatur." And all the commissions and charters for execu- 
tion of justice are facturi quodj ad justitiam pertinet se- 
cundem legem et consuetudinem A nglim."^ 

So it is explicitly asserted by Coke, that " the law of 
Nature is part of the law of England " ; and " this," he 
says, " appeareth plainly and plentifully in our books. "^ 
And the same proposition is explicitly asserted and ex- 
plained at length by Fortescue, in the " De Laudibus Le- 
o-um Angliie," and by St. Germain in "Doctor and Stu- 
dent." 

The notion is also expressed by Coke in his celebrated 
saying that, " nihil qtiod est contra rationem est Ucitum,''' 
and that " the common law itself is nothing else but rea- 
son " (Co. -Lit. 976); and in the more accurate definition 
of Lord Mansfield, that the law is nothing else but reason 
modified by habit and authority; and in the assertion of 
Burke, that it is " the collected reason of ages, combining 
the principles of original justice with the infinite variety of 
human affairs " ; and generally in all except the most re- 
cent of the text-books and reports.^ 

The notion of natural rights and justice, and that their 
observance is the end of the law, is thus embodied in our 
most familiar language, and has come to be a common 
heritage of the race, of which it cannot be robbed by all 
the assaults of a vain philosophy. It has, in fact, consti- 
tuted the animating principle of progress in human civil- 
ization. Whatever has been gained in rational liberty, 
in a better political organization, and in the greater se- 
curity of life, liberty and property, is, in fact, due to 
those who, by Bentham, are contemptuously called " fa- 
natics armed with natural rights," and by Austin, " igno- 

ICo.-Lit. 142a. 

^Calvin's Case, 7 Coke's R. 12, 13. 

SBonliam's Case. 8, Coke's Eep. 118 ; Hobart, 87 ; Bishop's First Book 
of tlie Law, C. 9, § 90; Forbes is. Cocbvam, 2 Barn. & Cres. 471; Coggs 
vs. Bernard, 2 Lo. Kaym. 911; Pasley vs. Freeman, 3 T. R (i2; Millar 
vs. Taylor, 4 Burr. 2312; O'Mychum i',-:. Barker, 1 Atk. 46; Davis cs. 
Rowell Wills, 48-51; Lyle vs. Kiubards, 9 G. & R. 351. 
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rant and brawling fanatics, who stun you with their 
pother about liberty." For the principle of justice, 
though suppressed by the prevailing philosophy, is, in 
fact, not only the fundamental truth of jural, and of all 
political, and social science, but also the practical weapon 
by which men have fought out their political emancipa- 
tion. 

§ 3. (2)1 Tiie nature of the development of the law has 
been much misunderstood by the more recent English 
jurists; and this misunderstanding, like others to which 
I have alluded, is also the result of a failure to distinguish 
between the different parts of the law. Right or justice 
is not susceptible of development in any other sense than 
in the sense in which the truths of mathematics and other 
sciences may be said to be developed ; that is to say, they 
may be gradually discovered, but the development is in 
our knowledge only. But it is otiierwise with the law of 
actions, which is, in fact, gradually developed, in the 
sense that it is actually brought into being, llence, con- 
fining our attention to the Law of Private Riarht, the his- 
torical development of the law consists wholly in the de- 
velopment, not of rights, but of actions, or means of 
enforcing rights. For right itself, or justice, is the same 
at one period as another, and is at all times an integral 
part of the law.^ 

In its essential features the development of the law has 
been the same in the case of our own, and in that of the 
Roman law; and from this, and our knowledge of human 
nature generally, it may be assumed that it is governed 
by general laws, which, under similar circumstances, will 
always produce essentially identical results. 

These results may be stated with substantial accuracy 
as follows : 

Every system of positive law commences with the mere 
establishment of a jurisdiction, or power to administer 

iThe subject of tLis and the following sections is treated of more at 
length in "Eight and Law," and in ''The Law of Private Eight," 
cited svpra ; to which the reader, if he desires to pursue the subject 
further, is requested to refer. 

2" The principles of natural right {naturalia jura,)'w\nch are observed 
equally by all peoples, being established, as it were, by Divine Provi- 
dence, remain always firm and immutable; but those which each state 
has established for itself are often changejj, either by tacit consent of 
the people or by some later law." (Pandects.) 

And to the same effect it is said of our own law by Coke : 

"Leges naturx," {naturalia jura,) " per/ecti.isimse sunt et immutabiles ; 
hvrhani iiero juris conditio semper in inflnitum currit, et nihil est in eo quod 
perpeiuo stare possit ; leges humanse nascuntur vivuntet moriuntur." Cal- 
vin's Case, 7 Coke's R. 25. 
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justice; which is at first generally vested in a king or 
monarch, but afterwards delegated to regular courts for 
the administration of justice. At this pferiod justice, or 
Natural Right, constitutes the whole law of the state. 

From this beginning, the law of private right, or rather 
the law of actions, — which, as we have observed, is alone 
capable of development, — is developed by the courts, in 
the main without legislative interference ; and its devel- 
opment, — with the exception of a few statutory provis- 
ions, — is the result of the exercise oi jurisdiction, and not 
of legislative power; and hence the law of private right 
is to be regarded as an expression of the judgment, not 
of the will of the state. 

The exercise of jurisdiction, — ex vi termini, — consists 
merely in devising appropriate remedies, or actions for 
recognized rights ; and in the performance of this func- 
tion the Courts, and more especially the Courts of Equity, 
have, in the main, avowedly governed themselves, in the 
determination of cases, by the principles of justice, or nat- 
ural right. Hence, every step in the development of the 
law, (if we leave out of view the comparatively limited 
influence of statutory legislation,) has consisted in the ap- 
plication, or attempted application, of principles of natu- 
ral right to cases actually presented ; and hence, in the- 
ory, and, so far forth as the functions of the Courts have 
been well performed, in fact also, the law of actions is 
but a practical application of the principles of right. 

The fact that the principles of natural right, or most of 
its principles, are, and for a long time have been, recog- 
nized by the Courts, and some, of course, by the Legisla- 
ture, is not inconsistent with the proposition that they still 
continue to be principles of natural right ; but, on the 
contrary, constitutes the most conclusive proof of their 
truth. For it may be asserted as a universal proposition, 
that in a progressive civilization no principal can endure 
in the law if inconsistent with justice. Thus, the jits ci- 
vile of every system, that is, the portion of the law that 
is arbitrary and peculiar, though commonly supposed by 
modern English jurists to be immutable, except by legis- 
lation, is, in fact, as Coke asserts, the mutable and tempo- 
rary part of the law ; while the part of it which consists 
in Right or Justice !s alone permanent and immutable. 
Hence, if we compare the law as it existed in the time of 
Edward I., or even at a much later period, with the law 
as it exists today, or, if we compare the law, — as opposed 
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to Equity, — as it was at the time of Blackstone, with the 
present law, we find there is hardly anything common be- 
tween tliem except the principles of natural right recog- 
nized from the earliest times, throughout all stages of the 
law, to the present day. 

The process of development has been the same in the 
Roman as in our own law, but the former has come to an 
end, while ours remains, it is hoped, to be the subject of 
a further and higher development. Such development, 
however, will not consist in contemning and rejecting the 
methods by which such noble results were obtained by the 
Roman lawyers ; or in rejecting the moral convictions and 
moral faith, to which is owing the present European civ- 
ilization ; nor in the attempt to substitute for the princi- 
ples of natural right the arbitrary enactments of codes : 
but in more consistently recognizing the sacredness of 
rights and of justice, and in the logical development of the 
principles of Natural Right, as established in the common 
moral convictions or conscience of the civilized world. 

§ 4. (3) A mere enumeration of the rights recognized in 
the law will be sufficient to show that they are none other 
than those natural or moral rights, — so despised by the 
legists, — which are recognized universally by the people. 

These rights are of two general classes, namely, rights 
of ownership and rights of obligation. Under the former 
head are included the right of property, the right of per- 
sonal liberty or of self-ownership, and the right of husband 
in wife, and parent in child, etc., and vice versa; under 
the latter, tlie right to the performance of contracts, the 
right to restitution or compensation for injuries, and cer- 
tain rights which arise ex mero jicre, mthout the interven- 
tion of contract or delict, — as, for example, the right of 
salvage in case of a derelict ship. The last class is a lim- 
ited one, and may be left out of view in the present con- 
nection ; it is mentioned merely to make our enumeration 
complete. 

The above classification covers all rights, juridical or 
non-juridical, and it is evident that they are all recognized 
at once by the law and by the people generally. Hence, 
it is clear, a juridical right is nothing more than a natural 
or moral right, with an action or remedy provided for it 
by law ; and that the law itself, " in principle at least," is 
merely "justice armed with force." (Cousin, The True, 
the Beautiful, and the Good, Lecture 15.) 

These rights are recognized in all systems of law, and in 
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all civilized countries they are efficiently protected ; and, 
in fact, the civilization of every country is to be judged by 
the more or less effectual manner in which this is the case. 
Hence, juridical rights are obviously the same throughout 
the civilized w^orld ; and a man may travel anywhere with- 
out finding that he has a different set of rights in one 
country from what he has in another. Everywhere, for 
instance, he will find his right to his watch, to his personal 
apparel or other property, to the repayment of a loan, or 
to the performance of any other contract, or to restitution 
or compensation for injury, — in short, nearly every right 
he has at home equally recognized and enforced. 

Hence, it is evident, in every country the doctrine of 
rights is part of the law of private right, and this part of 
the law is everywhere the same. And thus far the noble 
prophecy of Cicero is in fact realized : " Non erit alia lex 
Momce, alia Athenis ; alia mine, alia j^osthac ; sed et 
cqjud onines gentes, et omnia tempora una eademque lex 
ohtinehit." 

§ 5. (4) Jurisprudence we have defined as the Science, 
or, more accurately, the Science and the Art of Justice, or 
of Rights. It is its fundamenta characteristic that it deals, 
not with actual, but with rightful powers, or rights ; and 
that its fundamental problem is to determine, not the his- 
torical question as to what powers men, either as individ- 
uals, or collectively as the state, may actually have, at 
any particular time or place, but the theoretical question 
as to the powers whicli either individuals or the state 
ought to have, either in general, or under given circum- 
stances of time and place. 

This, with reference to theoretical jurisprudence, is 
sufficiently obvious ; but the proposition is equally true, 
though not so apparent, with reference to practical juris- 
prudence. For no fact is more certain, though obscured 
in this country and England by the prevailing philosphy, 
than that it is the function or duty of the state to admin- 
ister, or, (in the language of the Constitution of the United 
States) to " establish justice," and that this duty, and 
consequently justice or natural right, are universally rec- 
ognized by civilized states. 

That this duty should be imperfectly realized is simply 
due to the necessary and inevitable imperfection of all 
human instrumentality ; and from this fact arise numerous 
difficulties and apparent objections, which will hereafter 
be considered. But, for the present, we will assume the 
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view of the nature of jurisprudence above given to be cor- 
rect, and will proceed to show that it is confirmed by a 
more detailed examination of the subject. 

As the term "a right " includes in its signification, or 
connotes, the idea of rightness, it would seem to be nec- 
essary in order to render our definition of rights complete, 
to define the adjective "right,'' or the term " right," as 
used to denote a quality ; but to do this would involve the 
solution of the metaphysical problem as to the nature of 
right and duty, — a question about which theories widely 
differ, and which, in the present state of ethical science, 
cannot, perhaps, be satisfactorily solved ; and which is, 
in fact, the rock upon which the English jurists have 
been wrecked. But this, indeed, is a problem which it is 
unnecessary for us to consider ; for it is manifestly indif- 
ferent what theory be adopted, provided only that it 
asserts the reality of moral distinctions. 

It may, however, be fairly asked : By what standard 
or test are right and wrong to be judged ? And this is a 
question that must be answered. The answer to it is 
that there are, in fact, two standards, intimately related 
to each other, but which yet must be distinguished ; 
namely, the practical, and the theoretical standard, — the 
former being the standard by which our conduct, in mat- 
ters affecting others, is to be governed ; the latter, the 
standard by which our judgments are to be formed. 

In matters that concern ourselves alone, these two 
standards coincide ; for to every man the practical test 
of right and wrong must be his own conscience, or moral 
convictions. But in matters of common concern it is 
otherwise, and for such cases another standard must be 
sought ; and tiiis can be no other than the common moral 
convictions, or general conscience of the people. 

The nature of this consensus of moral conviction, or 
general conscience of the people, the method of its gene- 
sis, its rightful authority, and the instrumentality by which 
it is enforced, — which is public opinion, — is a subject of 
fundamental importance in jurisprudence, and in politics 
generally, but is too extensive to permit of discussion here. 
But it may be asserted, as a fact which the reader can 
verify for himself, that this general conscience of civil- 
ized men, or, in other words, positive morality, ought to 
be, and, in fact, ultimately and in the long run is, the 
paramount predominating political force in the civilized 
world, and that it is this that makes civilization possible ; 
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and also that the superior development of this force in 
modern civilization constitutes the essential difference by 
which it is to be distinguished from that of the ancient 
world, and other less advanced civilizations. 

Nor can it be doubted, either that this is, or that it 
ought to be, the practical test or standard, in all matters 
of common concern ; and this for three reasons. For, 
first, the positive morality of the present age is the result 
of the never-ending struggle of mankind to realize theo- 
retical morality, — a struggle to which, from the begin- 
ning of history, the highest intellect and conscience of the 
race have been consecrated, — and it therefore carries with 
it the strongest presumption of its truth ; secondly, there 
is no alternative between tiie acceptance of this standard, 
and submission to arbitrary power, and hence free gov- 
ernment is possible only to the extent that this general 
conscience is developed; and thirdly, men, as it were by 
some instinct of their nature, in fact accept and submit to 
this test as the true standard of practical morality; for, 
as is well observed by Mill-, " the customary morality, — 
that which education and opinion have consecrated, — is 
the only one that presents itself to the mind with the feel- 
ing of being, in itself, obligatory. "^ 

It is, however, evident, in view of the difference in the 
morality of different peoples and ages, and of different 
classes and individuals in the same age and country, — a 
difference that really exists, though greatly exaggerated, 
— that positive morality cannot be accepted as infallible ; 
and for this the reason is very apparent. Morality de- 
pends upon a few fundamental principles, from which its 
subordinate principles and rules may be logically de- 
duced ; but, as Hobbes observes, the generality of men 
are so far from being capable of consistently applying the 
rules of logic, " that they know not what it is." Hence, 
while all men reason to a certain extent, they do not 
reason consistently ; and thus, in practical matters, their 
only safe guide is experience ; by which their notions are 
constantly corrected. Thus, in the main, in practical 
results, positive coincides with theoretical morality ; but 
it differs from it in this, that it consists of lules rather 
than of principles; and that these rules are deduced, not 
by accurate logical deduction from principles, but by a 
rough kind of induction or experiment. From which it 
results that the rules themselves are not accursitely formu- 

^Utilitarianism, Oh. 3, pp. 38. 39. 
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lated, but are made to conform to truth only by the aid 
of numerous exceptions, and hence are logically unser- 
viceable. On the other hand, scientific morality accepts 
no proposition except as universally true, both immedi- 
ately and in all its logical consequences, and admits no 
conclusions except such as can be rigidly demonstrated 
from the principles assumed. It is, therelore, a true de- 
ductive science, as certain in its method and in its results 
as Geometry, or, to take a more nearly related instance. 
Political Economy. 

It is, however, always to be remembered that the prin- 
ciples of scientific morality, though conclusive on the 
conscience of him who is convinced, cannot become prac- 
tically operative as a common rule or standard of right 
and wrong, until they meet with general acceptance, and 
become established in the general conscience, or common 
moral convictions of the people. And hence, the practi- 
cal end of scientific jurisprudence, in relation to matters 
of common concern, is to enlighten the general con- 
science, and to correct and reform the moral convictions 
of mankind. To use the striking metaphor of Pindar, 
Nomos alone is King, and the function of Philosophy is 
only to advise. 

Of the possibility of a scientific morality there cannot 
be any reasonable doubt ; and I therefore say, with Locke : 
*' Confident I am that if men would, in the same method 
and with the same indiflferency, search after moral as 
they do after mathematical truths, they would find them 
to have a stronger connection one with another, and a 
more necessary consequence from our clear and distinct 
ideas, and to come nearer perfect demonstration, than is 
commonly imagined." And this is peculiarly and in the 
highest degree true of Jurisprudence, or the Science of 
Rights. For this science rests upon a few simple funda- 
mental principles, about which there is not, and cannot be, 
any dispute. 

Of these the principal are the following: 

(1) The first is the conclusion reached in our review 
of Hobbes' theory of Rights, to which, in order to avoid 
repetition, the reader is requested to turn : it is, that the 
rightful or jural liberty of the individual is limited, and 
limited only, by the rights of other individuals or the 
/State. 

(2) To this is to be added the obvious principle, that 
there is always a presumption in favor of liberty, and. 
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hence, where a right is asserted, either in an individual 
or in the State, that derogates from the liberty of another, 
the hurden of proof is on him who asserts the existence of 
the right. 

(3) From tliis it follows that the existence of a right 
in any one, derogating from the liberty of another, cannot 
be affirmed, unless it can be equally affirmed of all others 
standing in similar jural relations ; for tiie burden of 
proof rests upon him who asserts the right, and, accord- 
ing to the hypothesis, no reason can be assigned why- 
such a right should exist in one, which would not, in a 
like case, exist in another. 

Or, the proposition may be otherwise stated, by saying 
that the jural liberty of all men, in the sam,e case, is 
equal, — meaning by the term, " the same case," a similar- 
ity of all circumstances material to the question of right. 

(4) It is an obvious consequence from the nature of 
a right, that one who has been unjustly deprived of its ex- 
ercise should be restored to its enjoyment ; and it seems 
equally obvious, that where restitution in kind is imprac- 
ticable, restitution in value, or compensation, should be 
made. 

(5) To the above is to be added the principle of util- 
ity, in the negative form, in which it has been stated, viz, 
that whatever can be shown to be, in its general conse- 
quences, pernicious or detrimental to mankind, is wrong. 

This principle is embodied, under the name of the ar- 
gumentum ab inconvenienti, in one of the fundamental 
maxims of our law ; and there are few principles more fre- 
quently referred to and relied upon by jurists than this. 
The maxim, as given by Coke, is Argumentum ab incon- 
venienti pluritaum valet in lege; and he adds : "The 
law, that is, the perfection of reason, cannot suffer any- 
thing that is inconvenient; and therefore he says : "Nihil 
quod est inconveniens est lictiim '' ; and that " judges are 
to judge of inconveniences as of things unlawful." 

(6) But in considering the question of inronveiiience, 
regard must be had, not to particular, but to general 
consequences ; or, in other words, not to the effect of the 
decision in the particular case under consideration, but 
to its effect as a precedent or ride. For what is right or 
wrong, just or unjust, in any case must necessarily be so 
in other like cases ; and hence right, as vjell as morality 
generally, must consist of general rules applying to all 
cases of the same class. This is insisted upon by all mor- 
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alists, and is but a statement of Kant's Categorical Im- 
perative. 

All of the above principles are, in fact, assumed in our 
law, and also in the Roman law ; and the doctrine of 
Rights, as established in both systems, and in all systems, 
is, in the main, deduced from them.' 

There does not seem to be any room for difference of 
opinion with regard to these principles ; and hence all 
disagreement, as to the subordinate principles of right, 
must be regarded as resulting wholly from defects in 
the logic of one, or the other, or both, of the parties dif- 
fering. If jurists, instead of losing themselves in meta- 
physical abstractions as to the nature of moral distinctions, 
would accept, as sufficiently verified, the fundamental 
principles of justice, assumed in all systems of law, and 
would address themselves to the task of applying to them 
the logical method, and of thus reducing to logical con- 
sistency the received principles of right, which have been 
with more or less consistency derived from these funda- 
mental principles, it cannot be doubted that a substanti- 
ally perfect unanimity could be reached, or that the law 
would thus be perfected. But, unfortunately, it is one 
of the worst vices of the legal theory, that it seeks to 
banish from the law Logic, or Reason, as well as Justice. 

§ 6. There are numerous, and apparently formidable 
objections to the above views, as to the nature of the 
law and of jurisprudence ; but these are apparent only, 
and a consideration of them will serve rather to confirm 
our theory than to raise any doubt as to its correctness. 

(1) Until comparatively recent times the close connec- 
tion, or rather, to the extent explained above, the identity, 
of morality with the law was generally recognized by ju- 
rists; who accordingly regarded the one, as well as the 
other, as belonging to their province, and were equally 
familiar with both. But this, unfortunately, is no longer 
true, at least in England ; for, in fact, so far as we may 
judge from their published utterances, there is no other 
class of men who care or know so little about Moral 
Science as the modern English jurists ; for, with regard 
to it, they do not merely participate in the general disre- 
gard and neglect into which it lias fallen with other peo- 

^ I Lave elsewhere attempted to show this in detail. Eight and Law, 
Book I ; The Law of Private Eight, Part III. 

It has also, as we have observed, been shown, on the whole success- 
fully, by Herbert Spencer, in " Social Statistics," and in "Justice" ; 
and by Kant in the " Philosophy of Right." 
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pie, but regard it with aifirmative dislike, as a delusion 
peculiarly pernicious to jurisprudence, and as indicating 
certain tendencies of human nature, which, like original 
sin, must be rooted out, before jural or political salvation 
can be hoped for. Hence has originated the feeling that 
there is some great and mysterious danger to be appre- 
hended from admitting that the law has any connection 
with justice, or morality. 

But this objection is obviously based on the failure to 
apprehend, or to observe, the essential distinction between 
justice, and the rest of morality. The law does not pre- 
tend to enforce morality, generally, but to enforce that 
part of it only which morality demands shall be enforced, 
namely, justice or right. With the duties of charity and 
benevolence generally the State does not, — or, at least, 
need not, — concern itself ; but the observance of justice is 
at once the end of government, and the condition of its 
permanence. 

(2) A more serious objection is that the law of pri- 
vate right, and even the part of it that treats of rights, is, 
to some extent, made up of laws and statutes, and, to a 
still larger extent, of customs ; and there is an apparent 
difficulty in reconciling with our theory the existence of 
these elements ; of which the one is accidental in its na- 
ture, and the other arbitrary. 

There is, indeed, no difficulty in reconciling the co-ex- 
istence of these three elements in the law, if we regard 
them simply as co-ordinate : but our theory asserts the 
paramount authority of justice or right in that part of the 
law of private right which treats of rights ; and that 
neither statutes nor customs are coordinate and inde- 
pendent parts of right; and this proposition is apparently 
more difficult to accept. 

The objection, however, is more apparent than real. 
Laws or statutes are mere acts of men, differing from 
other men only in being clothed with the power or right 
of legislation. Generically, they are of essentially the 
same nature as contracts, grants, and other expressions of 
human will, which, like laws, are valid or otherwise, ac- 
cording to the right of the party making them. Hence, 
when it is within the right of the legislator to determine 
any matter, the expression of its will with regard to it is 
conclusive ; and rights may, therefore, originate in legisla- 
tion precisely as in contract, or delict, which the moralist, 
as well as the lawyer, must recognize. But if the law is 
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in excess of the rightful power of the legislator, or, to use 
a technical expression, is ultra vires, it has no more force 
or validity than the act of a private individual, which is 
beyond his right. 

Hence, the existence or non-existence of rights cannot 
be predicated from the mere enactment of a law, but their 
validity must depend upon the existence of a precedent 
right in the state. And this is true, whatever theory be 
adopted as to the extent of that right. For, even if it 
could be assumed that the right of the state is absolute, 
this could only be on the ground that this is a principle 
of reason or natural right; and a right created by a law 
would still be a true right, or, as we may call it, — precisely 
as a right created by contract or grant — a natural right. 

Laws or statutes, therefore, do not enter into Right 
otherwise than as mere elements in the problem of deter- 
mining rights ; and their validity and effect must ulti- 
mately be determined by some principle of natural right, 
even if it should be none other than that the right or power 
of the state over the lives and fortunes of its subjects is 
absolute. 

With regard to custom, the case, mutatis mutandis, is 
the same. A custom may or may not give rise to a right, 
and whether it does so or not is a question to be determ- 
ined by some principle of reason or natural right. Thus 
obviously, on principles of natural reason, custom enters 
into and forms part of contracts, and is also an important 
element in the determination of rights arising from de- 
lict ; and it otherwise — and this is its most important 
aspect, — often has the force of law. To explain why this is 
the case would be to enter into too large a subject to be 
treated here, but it is admitted that custom, in order to be 
law, must be reasonable, and its effect, therefore, like that 
of laws, is to be determined by principles of reason or natu- 
ral right. Hence, like laws or statutes, customs do not of 
themselves originate rights, but only by virtue of the 
principles of Right, and they therefore enter into the de- 
termination of rights merely as elements of the problem. 

These observations directly apply also to precedents or 
judicial decisions, which, though entitled to respectful 
consideration as authority, are binding only when they 
enter into the general habits of the community, and thus 
become established by custom. 

(3) It is a very common opinion, and if true a serious 
objection to our theory, that the courts do not and cannot 
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determine questions of right by the principles of abstract 
justice alone. Tliey are in many cases, it is said, pre- 
vented from doing so by some positive rule, either enacted 
by the legislature or established by precedent. But this 
objection, like others, arises from the habit already re- 
ferred to of looking at the law as a homogeneous whole 
instead of distinguishing its separate parts. In questions 
of procedure, the judge may often be unable to do jus- 
tice. He may, for instance, be prevented from doing it 
by want of power or jurisdiction; or, he may even be 
compelled, or at least judges often think themselves com- 
pelled, to do an act of injustice, — though this is more gen- 
erally the fault of the judge than of the law. So, too, in 
determining the practical question of action or no action, 
he may, be prevented by the arbitrary or accidental rules 
of the law from doing justice. But in determining the 
question of Right, neither judicial nor legislative authority 
is of any weight except as a mere element in the problem, 
but precisely the same problem is presented to tiie jurist 
as to the moralist, namely : in view of all the elements of 
the case, including statutes and customs, if they bear upon 
it, to determine the simple question of right or justice pre- 
sented, which from its nature can be determined only by 
principles of natural right or reason ; nor is there a con- 
ceivable case in which he will be justified in looking upon 
the question in any other light. 

Whether when the riffht shall be determined there will 
be a corresponding action or not, is another question, 
and one on which statutes and precedents may exert more 
or less influence ; but the two questions are altogether 
distinct, and can only be confused at the expense of the 
integrity of the intellect, and of the conscience of the 
judge. 

(4) Hence, as the rule of decision in determining ac- 
tions is, to some extent, different from that by which the 
judge is to be guided in determining the mere question of 
right, there must ensue in some cases a discrepancy in 
results. For while in theory actions should correspond 
precisely with rights, in practice they fail to do so, and 
thus many rights are without the corresponding remedy. 
Hence, in practical jurisprudence, we have the distinction, 
unknown to the theory of right, between actionable and 
non-actionable, or, as they are otherwise called, between 
juridical and non-juridical rights — a distinction in theory 
extremely important to observe, and with reference to 
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practice no less so; for there is no fallacy more common, 
or more pernicious in its consequences than to infer, 
from the non-existence of an action or remedy, tiie non- 
existence of the right. 

But the contrary is not only an obvious and necessary 
deduction from the very notion of right, but is very clearly 
recognized in our law. Thus, it is a well-settled principle 
that a right barred by the statute of limitations continues 
to exist, though the remedy be forever gone. So, also, it 
has been repeatedly held with reference to contracts de- 
clared void by the usury and banking acts, and with ref- 
erence to conveyances of married women declared void by 
statute on account of defective acknowledgments, and with 
reference to marriages technically void for want of com- 
pliance with statutory provisions as to the mode of sol- 
emnization, — that rights existed under and by virtue of 
such contracts, conveyances, and marriages, though ex- 
pressly declared to be void by statute ; and accordingly, 
subsequent statutes declaring them valid have been up- 
held, on the ground that the validating acts did not create 
new rights, but simply provided remedies for rights al- 
ready existing. Otherwise such laws would be clearly 
unconstitutional ; for on the theory that there were no 
pre-existing rights, they would operate to transfer the 
property of one set of persons to another ; which is forbid- 
den by all the American Constitutions, State and Federal.^ 

The existence of non-actionable rights is also very fully 
recognized, and many important consequences deduced 
from it in the Roman and in modern Civil Law.^ 

The obvious distinction between actionable and no7i- 
actionaile, or juridical and non juridical rights, is not, 
however, to be confounded with the distinction made by 
Austin and his school, (heretofore alluded to,) between 
legal and moral rights. The latter is altogether unten- 
able : for, as we have already observed, the term a right 
implies, as part of its essential signification, the quality of 
Tightness; and hence there can no more be a right that is 
not a moral right than there can be a four-sided triangle 
or a square circle. 

iSiohel vs. Carillo, 42 Cal. 493 ; Syracuse Bank vs. Davis, 16 Barb. 103 ; 
Deutzel vs. "Waldie, 30 Gal. 144 ; Goshen vs. Stonington, 4 Conn. 309. 
^Savigny on Obligations, Brown's Abridgement, §§ 6-11. 



Finis. 











if 




'^"^' 

.H 

•i_ 









t -V 



t 



\ 




>>. *^- 



•^ 







s^iiMU'^ '! 



